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CURRENT EVENTS. 





AmericAN Bar Assocration.—The attend- 
ance at the late meeting of this body was 
larger than usual. The principal subject un- 
der consideration, was ‘‘Codificatiorf,’’ which 
was formulated into a resolution recommend- 
ing that ‘‘the common law, so far as its sub- 
stantive principles are settled, should be re- 
duced to the form of astatute.’’ This reso- 
lution, after a prolonged debate, was adopt- 
ed by a vote of fifty-eight to forty-one. The 
marked division of opinion, among those who 
we may presume are representative men of 
the profession, does not presage a very early 
fruition of the hopes of the majority. Years 
will elapse before any definite, and general, 


' and effective action will be taken, and in the 


meantime, the law, already too bulky and 
complex, will increase in volume, and vol- 
umes,aud complication, and the law’s delay 
will continue to be the shame and reproach 
of the profession. Time, however, is an es- 
sential element in all great reforms, every- 
thing comes at last to him who waits, and in 
due season will doubtless come the reform of 
the law, for which the Bar Association is la- 
boring. Patience is, or ought to be, a pro- 
fessional virtue, and there is no better field 
for its exercise than in this matter of law re- 
form. 





Mr. Burter’s Appress.—We have read, 
with much pleasure, the address of William 
Allen Butler, Esq., delivered before the 
American Bar Association, of which he is the 
president. His address was framed in pur- 
suance of the Eighth Article of the Constitu- 
tion of the Association, which provides that 
the president shall communicate the most 
noteworthy changes in the statute law, on 
points of general interest, made in the several 
States, and by Congress, during the preced- 
ing year. 

The information which Mr. Butler has, in 
answer to this requisition, furnished the As- 


Vol. 23.—No. 10. 





sociation is admirably arranged, as well as 
most interesting and instructive. It shows 
that, although the legislatures of the several 
States have wasted a great deal of time, 
(and, of course, money,) in futile local and 
unimportant legislation, and in the consider- 
ation of bills which they rejected, there are, 
nevertheless, many grains of wheat in the 
vast mass of chaff. Much salutary legisla- 
tion has taken place, tending to promote mo- 
rality, good order, sobriety and education, to 
protect women and children from oppression, 
to regulate the domestic relations of the peo- 
ple, to secure public health, and to suppress 
gaming and intemperance. 

The showing upon this line of legislation 
is, we think, particularly good, and we must 
confess, it is better than we expected. Up- 
on the more material interests of the country, 
trade, the labor questions, corporations, etc.., 
there has been much legislation, and Mr. 
Butler’s description of it is equally complete 
and exhaustive. 





Mr. Titpen’s Witt—CuaritaB_e Uses. — 
We learn, from the newspapers, that the val- 
idity of Mr. Tilden’s bequests to charitable 
uses is questioned in certain legal circles. 
As we have not seen the full text of the will, 
we shall, of course, express no opinion on 
the subject. We learned, in our earliest 
professional life, that no lawyer can safely 
construe any instruments upon extracts, ab- 
stracts, or statements of its contents, nor 
upon anything less than a careful examina- 
tion of the document itself. Nevertheless 
we submit, for the consideration of those of 
our reader who are curious upon the subject, 
the subjoined statement of the grounds upon 
which is founded the opinion that the lan- 
guage of Mr. Tilden’s bequests is too uncer- 
tain and indefinite’ to support a trust for 
charitable uses. 

‘The fatal weakness of the will is the thir- 
ty-fifth clause. Mr. Tilden there requests 
his executors to use his money to establish ‘a 
free library and to promote such scientific 
and educational objects as they may particu- 
larly specify.’ He should have specified the 
object and the sum of money to be devoted 
to them, himself. 

Again, Mr. Tilden donates money to an in- 
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stitution, provided, ‘it shall be incorporated 
in a form and manner satisfactory to my ex- 
ecutors.’ 

Further on, Mr.Tilden relegates to his exe- 
cutors the authority to ‘organize the said cor- 
poration, designate the first trustees thereof, 
and convey to, or apply to the use of the 
same the rest, residue, and remainder of all 
my real and personal estate not specifically 
disposed of by this instrument, or as much 
thereof as they may deem expedient.’ 

Last of all, Mr. Tilden says: ‘If, for any 
cause or reason, my said executors shall 
deem it expedient to convey said rest, resi- 
due and remainder, or any part thereof, or to 
apply the same, or any port thereof, to the 
said institution, I authorize my executors to 
apply the rest, residue and remainder of my 
property, real and personal, to such charita- 
ble, educational and scientific purposes as, in 
the judgment of my said executors, will ren- 
der the rest, residue and remainder of my 
property most widely and substantially bene- 
ficial to interests of mankind.’ The trouble 
is, that he must himself decide what is ‘most 
widely and substantially beneficial,’ and 
specify the sums set aside for it.”’ 








NOTES OF RECENT DECISIONS. 





‘*Tue Great Rat Cask’’—Damaces CAUSED 
BY RATS AT SEA—CARRIER—UNDERWRITER— 
Perits OF THE SEA.—At this season of the 
year, courts here have generally subsided in- 
to a condition of ‘‘innocuous desuetude,’’ but 
in England they seem to be as lively as the 
proverbial black snake in August, and have 
lately been dealing with animals not less nim- 
ble. The Solicitors’ Journal of August 14th. 
informs us that, ‘‘the decision of the Court 
of Appeals in the ‘Great Rat Case’ (Pandorf 
& Co. v. Hamilton Frazer & Co.,) has been 
awaited with a good amount of interest in the 
mercantile world.’’ The case briefly stated 
was this: ‘‘The action was brought by ship- 
pers of rice for damages done to it, in the 
course of carriage in the defendants’ ship. 
The rice was shipped under bills of lading 
which contained an exception of ‘dangers 
and accidents of the seas." During the voy- 
age, rats gnawed through a metal pipe con- 











nected with the bath-room, and the ggg. 
water, escaping from the pipe, damaged the 
rice. The question was whether this damage 
was caused by a ‘danger and accident of the 


sea.’ Lord Justice Lopes, before whom the _ 


action was tried at Liverpool, held, on fur. 
ther consideration, that it was. He thought 
that ‘a loss arising from some inevitable acci- 
dent at sea whereby seawater enters and 
damages goods is a danger or accident 
of the .seas within the exception. Where 
the effective cause is beyond human control, 
and in consequence, salt water enters which 
damages goods, it is an ‘accident of the seg 
within the meaning of the contract of af. 
freightment, and the true intention of the 
parties. Here it is a sea damage occurring 
at sea, and nobody’s fault.’ The Court of 
Appeal have unanimously reversed this de 
cision, though on different grounds. Lord 
Esher holds that ‘perils of the sea’ mean per- 
ils to which vessels are exposed by reason of 
their being on the sea. The damage done by 
the rats was not peculiar to the sea, or caused 
by the sea. True, the rats let in the sea, but 
such letting in was not cause, but effect. 
Lords Justices Bowen and Fry proceeded on 
the ground that a loss could not be due to 
‘perils of the seas’ which a reasonable exer- 
cise of skillon the part of the ship-owner 
could have averted. In the present case, the 
ship-owner had not shown that the presence 
of rats was inevitable, and not due to any de 
fect in the ship or his own carelessness.” 


The London Law Times of the same date 
commenting on this case says: ‘‘The witch 
in ‘Macbeth’ put to sea in a sieve ‘like a rat 
without a tail,’ and we have Shylock’s at- 
thority that there are water-rats as wells 
land-rats; but, according to Pandorf v. Fre 
ser, rats are not yet in the eye of the law ses 
faring animals. Shylock explains that by 
water-rats he means pirates, and pirates by 
English law are among the perils of the ses; 
but rats, say the Court of Appeal, are 10t— 
not even when perversely turning up thei 
noses at a cargo of rice they gnaw throughs 
pipe and let in the salt water. It would be 
different, say the Court of Appeal, in pot 
icy of assurance, because in that case the 
causa proxima may be looked at, but the case 
before them was a charter party. In other 
words, perils of the sea assured against by 
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1 see an assurer include rats; perils of the sea not | not responsible.* It will be seen from this 
ed the assured against by a ship-owner do not include | sketch, that there is no dominating authority 
lamage rats. If a peril of the sea must be, as the | on either side of the question, and the House 


of the Court consider, indigenous, why are pirates | of Lords may, in due season, decide the great 
om the and collisions, perils of the sea? The law of | rat case either way without subjecting itself 
yn fur England sadly wants a master-hand to crush | to any serious charge of rendering an absurd 


hought these refinements.’’ Besides having figured | decision. We have only two remarks to 
le sce in song, and story, as in the legends of Whit- make on the subject. One is that the rats 
rs and § tington’s Cat, and the ‘Pied piper of Hame- | are permitted to cut too large a figure in the 
ecident lin,” rats have a distinct and well marked | case, that the damage was done by contact 
Wher § judicial history. It was settled at an early | with salt water which is emphatically a dan- 
-ontrol, date by the continental maritine law that, the | ger of the sea and within the exception in the 
3 which common carrier by sea was liable for damage | bill of lading, and the only question in the 
the sea’ done to cargo by rats, but he was excused if | case is one uf fact, whether the master of the 
of af-# he had been prudent enough to take a cat on | ship was guilty of negligence in permitting 
of the board, (as a portion of the crew or as a dead- | the presence of rats in the ship at all. If he 
curring f head passenger) to keep the rats in order and | used all available and appropriate means to 
ourt of § within proper bounds.! In England as ap- | exclude or destroy them, fumigation, cats, 
his def pears from the case under consideration, the | ‘‘Rough on Rats’’ etc., the carrier is not re- 
. Lord law concerning rats is quite unsettled, and | sponsible; if he did not, the carrier is re- 
2an pet-§ has always been so. In 1815, a ship was de- | sponsible. The other is, that we do not ap- 
sason off tained in the West Indies and the rats ate | preciate the distinction made by the Court of 
done by J holes in her bottom to such an extent that the | Appeal between the liability of the insurer 
r caused } cargo had to be sold, as the ship could not | 4nd the exemption of the carrier. If a loss 
sea, but } proceed. on her voyage. Upon an action is chargeable to an underwriter because it re- 
; effect. | against the underwriters,? Lord Ellenborough | sulted from a peril of the sea which he in- 
ded on} held that, the damage by the rats was not a | sured against, such a loss cannot be charged 
» due tof “peril of the seas’’ within the meaning of the | *8#!nSt a carrier who - his bill of lading = 
le exet-§ policy of insurance. In a later case in 1852,° | Pressly excepts liability for ‘‘perils of the 
jp-owner # the action was brought for damage done by | 84.” 
case, the } rats to a quantity of cheese on voyage from 
presence f Genoa to London. The court gave the de- 
-any def fendant carrier the benefit of the usual excep- ComMERcIAL LAW—NEGOTIABLE PAPER— 
ess.” tion of the ‘‘dangers of the seas,’’ which | ConsmeratiIon—IGNoRANTIA JuRIS.—The Su- 
me date however were notin the bill of lading, and | preme Court of Vermont recently decided a 
ne witch} then decided against him,because damages by | case* of some interest, on the subject of 
ke a rat} the direct action of the rats were not among | negotiable paper, the consideration thereof, 
ock’s at: those dangers. It was further held, that the | and ignorance of the law connected there- 
; wellasg defendant could not be excused because he with. A note, payable in bank, was taken 
f v. Fre J had two cats on board; the court declining | yp before maturity, by the principal, who 
law se} ‘0 follow the continental authorities* which | paid the bank with the money of the plaintiff, 
that by hold that cats on board a ship, even if they | under an agreement with him that he should 
irates by} fail to secure the cargo from rats, will at any | hold the note as owner. The bank, however, 
the sea; } Tate protect the carrier, so far as rats are | marked the note ‘‘paid,’’? and the plaintiff 
are not-} concerned, against the consignee.— induced the surety to sign a new note. The 
up thet} In Pennsylvania,in 1809,the court held that | surety did not know that the bank note had 
hrough*} the destruction of goods at sea by rats, is a | been marked ‘‘paid’’ at the bank, until after- 
would be “peril of the seas’’ for which the carrier is | he had signed the new note. After the ma~ 
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in a pot turity of the new note, suit was brought upon 
case the it against the surety, who resisted on 
the case 1Roceus de Navibus, n. 58; Emengon I. 375, 376: ag d that the old y te hed bb . ee 
t Story on Bailments § 513. ground that the old no een paid be- 
In other} *Hunter v. Potts, 4 Camp. 203. 
gainst by * Lavaroni v. Drury, 22 L. J. Exch. 2. 5 Carrigues v. Coxe, 1 Binne. 592. 
Roccus de Navibus, etc. Supra. * Churchill v. Bradley, 6 East R. 314. July 19, 1886. 
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fore he executed the new one, that there was 
no consideration for the new note, and 
that the payment of the bank note by the 
principal discharged him, the mere surety. 
The court, however, decided that the surren- 
der of the bank note, by the plaintiff to the 
surety defendant, was a good consideration 
for the new note, and that if the defendant 
in signing the new note, acted in ignorance 
or under a mistake, it was ignorance or mis- 
take of law, which could not relieve him. 

The reasoning of the court in this case is 
not altogether satisfactory. The strictissimi 
juris rule, as to the liability of sureties, is 
well established, and its application to the 
case under consideration is obvious. It is 
true that, as to the bank, he was a principal 
debtor, and his obligation was to pay the note 
at its maturity, to the bank or its assigns. 
He was principal, however, as to nobody 
else. The plaintiff in this action was a mere 
volunteer, he contracted only with the prin- 
cipal debtor, (Brown,) and furnished him 
with the money with which he paid the note. 
When that was done, and the bank, under- 
standing it to be a payment, not a purchase, 
marked the note ‘‘paid,’’ and passed it to 
Brown, the release of the defendant was com- 
plete, the transaction between Brown and the 
plaintiff, by which the former obtained from 
the latter, the money, which was paid to the 
bank, was res inter alios acta, he was no party 
to any agreement between them. Whether 
Brown merely borrowed the money to pay the 
note from the plaintiff, or, as his agent, pur- 
chased the note, and by mistake it was 
marked ‘‘paid’’ instead of being endorsed, 
was no matter to the surety, as to him, (in a 
court of law at least,) it was paid. How was 
it as to Brown? The court says: ‘‘Treating 
the bank note as paid, as to the defendant, 
and him as discharged therefrom, it certainly 
remained good in the hands of the plaintiff 
as against Brown, the principal.’’ Of this 
we are by no means satisfied. If Brown 
borrowed the money to pay the note, which 
is one theory of the case, he became indebted 


to the plaintiff in the precise sum that he re- | 


ceived, as soon as the money was in his 
hands, and whether he ever paid the note at 
all, or, having paid it, handed it to the 
plaintiff or not, he continued to owe him the 
money he borrowed. If he received the 








money from the plaintiff to buy the note, he 
converted the money to his own use, for he 
paid the note, he did not buy it. If, ip 
either event, he had torn up the note as soon 
as he received it, he would have been equally 
liable to the plaintiff. In no event, and uw 
der no circumstances, could an action at lay 
be sustained against Brown on the note, be. 
cause it bore on its face evidence that it had 
been paid. That equity would relieve in 
such a case is obvious, but we hardly think it 
could fairly be said that the note was certain. 
ly good in the hands of the plaintiff against 
Brown. 

The courts says correctly: ‘‘Any act that 
is a detriment to the plaintiff is a sufficient 
consideration for a promise to pay money,' 
The court adds, we think incorrectly: “It 
was a detriment to the plaintiff to give up the 
old note, as it was good against Brown.” 
Could it be a detriment to plaintiff to give up 
a note on which he could not maintain an ae 
tion? And could he maintain an action at 
law on a note which showed upon its face that 
it had been paid? If therefore the note could 
not be used as a cause of action against 
either of its makers, had it any such value as 
would support a promise to pay money? In 
acase cited by the court,® Parke J., says: 
There is no doubt that the giving up of any 
note on which the plaintiff might sue would 
be a sufficient consideration.’’ A later case 
however goes much further, a promise to pay 
money may be supported by the considera 
tion of anything which the plaintiff parted 
with although he might have kept, and the 
defendant desired and obtained.’ In other 
words this. ruling is in effect that, anything 
which a party will accept as a consideration 


_for a promise to pay money is a_ sufficient 


consideration. 


7 Williamson v. Clements, 1 Taunt. 528. 
8 Shortredge v. Cheek, 1 Ad. & El. 316. 
° Haegh v. Brooks, 10 Ad. & El. 306. 
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FORMALITIES AS ESSENTIAL TO THE 
VALIDITY OF A MARRIAGE. 


1. The question stated.s 

2. The effect of Inter-State law. 

8. General principle. 

4. Neeessity of formalities under the unwritten or 


primary law. 
5. Necessity of formalities under statutes. 
6. Result—States in which formulities are neces- 


sary. 
7. Result—States in which marriage by mere con- 
sent is valid. 

8. Result—States in which the question is still in 
doubt. 


1. The Question Stated.—The question is, 
whether competent. persons may enter the 
Married State by a mere agreement to that 
effect between themselves, or whether they 
must give notice of their intention to marry 
or get a license, and must have some author- 
ized person to marry them, and must have 
the fact of their marriage recorded. In 
some States formalities are necessary, and 
in other States the contract alone is essen- 
tial. 

2. The Effect of Inter-State Law.—The 
necessity of formalities to the validity of any 
particular marriage depends on the law of 
the place of the marriage, i. e. the place 
where the parties contract to be husband and 
wife; this is a settled principle of Inter- 
national and Inter-State law.! Thus, if two 
persons from some other part of the world 
desire to marry in Maryland, they must be 
married as the law of Maryland requires—by 
a minister of some recognized sect.” If, on 
the other hand, Marylanders desire to avoid 
any formalities whatever, they need only go 
into Pennsylvania, where none are re- 
quired. 

3. General Principle.—To determine wheth- 
er or not, in any given State, formalities are 
essential to the validity of a marriage, (sup- 
posing this question not to have been ex- 
pressly settled by decision) reference must 


1Dicey Dom. pp. 200 et seg. Wharton confl. L. § 
169; Westlake confl. L. s. 344; Story confl. L. s. 121; 
Stewart Mar. & Div. §. 108; 1 Bish. Mar. & Div. §. 353; 
Pearson, 51 Cal. 120, 125; Roth, 104 Ill. 35, 42; Roche v. 
Washington, 19 Ind. 53,57; Boyder v. Dively, 58 Mo. 
510; State v. Patterson, 2 Ired. 346, 356; Canjolle v. 
Ferrie, 26 Barb. 177, 187; Phillips v. Gregg, 10 Watts 
158, 168; Morgan v. McGhee, 5 Humph. 13, 14; et 
passin. 

? Dennison, 35 Md. 361; infra n. 35. 

5 Redgrave, 38 Md. 93, 98; infra n. 57. 





be had tothe primary law or law existing 
before the passage of any statutes on the 
subject, and then to the statutes, and the 
latter must be harmonized with the former as 
far as possible.‘ Thus, if the primary law 
requires no formalities to the validity of a 
matriage, a statute requiring formalities will 
not be held to touch the validity of a mar- 
riage, unless it expressly refers to such val- 
idity or invalidity ,° as we shall see below. 


4. Necessity of Formalities Under the Pri- 
mary or Unwritten Law.—No formalities are 
necessary by the law of nature,® or by the 
Canon law, prior to the Council of Trent,’ or 
by the civil law,° or by the law of Scotland.’ 
Whether or not any are necessary by the 
common law of England is disputed. In En- 
gland, after much hesitation, a divided court 
settled the affirmative; !° and this view has 
been sustained in Maryland," Massachu- 
setts” and North Carolina.” But the con- 
trary has been held by the Supreme Court of 
the United States,“ and in Alabama,” Cali- 
fornia,” Georgia,” TIllinois,!* Iowa,' Ken- 
tucky,”” Michigan,*! Minnesota,” Missis- 


4 Stewart Mar. & Div. § 53; Cotterall v. Sweetman, 1 
Rob. § 304, 317, 320; Meister v. Moore, 96 U. 8. 76, 
79; infra n. 31. 

5 Campbell v. Gullatt, 48 Ala. 57, 67, 68; infra n. 
31. 

6 See Richard v. Brehm, 73 Pa. St. 140, 144; Lindo v. 
Belisario, 1 Hagg. Consist. 216, 4 Eng. Eccl. § 367; Dum- 
aresly v. Fishly, 3 A. K. Marsh. 368, 370. 

7 Dalrymple, 2 Hagg. Consist. 54, 4 Eng. Eccl. 485; 
Reg. vy. Millis, 10 Clark v. F. 534; Hallett v. Collins, 10 
How. 174; Patton v. Phila. 1 La. Ann. 98, 101; Prevost, 
4 La. Ann. 347, 349. 

8 Hallett v. Collins, 10 How. 174, 181. 

9 Wright, 15 Sess. Cas. Sa.§ 767; McAdam v. Walker, 1 
Dow.148; Dalrymple, 2 Hogg, Consist. 54,4 Eng. Eccl. § 
485. 

10 Reg. v. Millis, 10 Clark & F. 534; several hundred 
pages of discussion; see pp. 624, 626, 655, 703, 707, 768, 
784, 815, 882, 856, 858, 890; Beamish, 9 H. L. Cas. 274; 
Du Moulin v. Druitt, 13 Ir. C. L. 212; Catherwood v. 
Cazlon, 138 Mees. & W. 261, 8 Jur. 1076. ° 

11 Dennison, 35 Md. 361. 

12 Com. v. Munson, 127 Mass. 459. 

13 State v. Samuel, 2 Dev. & B. 177, 179. 

14 Meister v. Moore, 96 U. S. 76, 78; infra n. 44. 

15 Campbell v. Gullatt, 43 Ala. 57, 69. 

16 Graham v. Bennett, 2 Cal. 503, 506. 

17 Askew v. Dupree, 30 Ga. 173, 179. 

18 Port, 70 Ill. 484, 486. 

19 Blanchard vy. Lambert, 48 Iowa, 228, 231. 

20 Dumaresly v. Fishly, 3 A. K. Marsh. 368, 370. 

21 Hutchins v. Kimmell, 31 Mich. 126, 130. 

22 State v. Worthingham, 23 Minn. 528, 533. 
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sippi,” Missouri,“ New York,” Ohio,” Penn- 
sylvania” and Tennessee,* and the English 
decision has been disapproved in Canada.” 
Formalities were necessary by the Mexican 
law.” 

5. Necessity of Formalities Under the Pri- 
mary or Unwritten Law.—All the States have 
statutes providing for some formalities of 
mariage, for example, relating to the per- 
mission or license which must be gotten or 
the notice which must be given before the 
ceremony, to the persons who may perform 
the ceremony, and to the record which must 
be made of the marriage, but, unless such 
statutes state that marriages not in conform- 
ity with their terms shall be void, such mar- 
riages are valid, if valid by the primary or 
unwritten law.*! Thus, the Maryland statutes 
provide that no marriage shall be had without 
license and that all marriages must be sol- 
emnized by a minister of some recognized 
sect, and it is has been held in Maryland 
that the failure to obtain a license does not 
affect the validity of a marriage,” but that 
a marriage not solemnized by a minister is 
invalid,® the ground of such apparently in- 
consistent decisions being the (from that 
court’s point of view) good one, that by the 
common law no license was necessary while 
a religious ceremony was, and that as the 
statutes said nothing about validity, the rule 
stood as at common law. A disregard of 
these statutory provisions, however, renders 
the parties liable to certain penalties in the 
statutes provided. , 

Kentucky is the only State, as far as this 
writer can discover, where the statute express- 


23 Hargraves v. Thompson, 31 Miss. 211, 215. 

% Dyer v. Brannock. 66 Mo. 391, 402. 

% Fenton v. Reed, 4 Johns. 51, 52; Rose v. Clark, 8 
Paige, 573, 579. 

26 Carmichael vy. State, 12 Ohio St. 553, 557, 559. 

27 Guardians v. Nathans, 2 Brewst. 149, 152. 

2 Grisham Vv. State, 2 Serg. 589, 592. 

2 Breaky, 2 U. C. Q. B. 349, 352. 

%® Rice, 31 Tex. 174, 178. 

31 Cotterall v. Sweetman, 1 Rob. Eccl. 304, 312; Meis- 
ter v. Moore, 96 U. S. 76, 78, 79: Campbell v. Gullatt, 43 
Ala. 57, 69; Port, 70 111.484, 486; Carmichael v. State, 12 
Ohio St. 553, 557, 559; cases supra nn. 14-27. But see 
Com.v. Munson, 127 Mass. 459; Bashaw v. State, 1 
Serg. 177; Grisham v. State, 2 Serg. 589, 592. 

82 Blackburn v. Crawfords, 3 Wall. 175. See Greaves, 
4R.2 P. & D. 423; Ely v. Gammel, 52 Ala. 584; Askew 
v. Dupree, 30 Ga. 193; Campbell v. Beck, 50 Ill. 171; 
Stevenson v. Gray, 17 B. Mon. 193; Gatewood v. Tank, 
3 Bibb, 246; Sabalot v. Populus, 31 La. Ann. 854; 
Johnson, 1 Cold. 626. 

33 Dennison, 35 Md. 361; Classen, 57 Md. 510, 512. 





ly says, that any marriage not in accordance 
with its terms shall be void. In all the 
other States the validity of marriages not in 
accordance with statute depends upon con- 
struction. 

6. Result—States in Which Formalities are 
Necessary.—In the following States a mar- 
riage celebration by some duly authorized 
officer, civil or religious, is necessary to the 
validity of the marriage: Kentucky, by 
statute ; * Maryland,™ Massachusetts,® North 
Carolina,” Tennessee® and Texas,” by pri- 
mary or unwritten law. Likewise in En- 
gland,” and probably Canada." 

7. Result—States in Which Marriage by 
Mere Contract is Valid.—In the following 
States two persons may become husband and 
wife by merely agreeing to be such and 
assuming the status of married persons: 
Alabama,” California,* District of Colum- 
bia,** Georgia,® Illinois “ Iowa, Louisiana,® 


34 Stat. 1881, p. 15, § 2; Estell v. Rogers, 1 Bish. 62, 
64. As to formerly see supra n. 20. 

% Cases cited supra n. 33. 

36Com. v. Munson, 127 Mass. 459; Thompson, 114 
Mass. 566, 567; Milford v. Worcester, 7 Mass. 48, 
52. 

37 Rev. 1873, p. 587; State v. Samuel, 2 Dev. & B. 117, 
179; Cooke, Phill. (N. C.) 588, 586. But this does not 
seem finally settled; State v. Tachanatah, 64 N. C. 614 
616. 

88 Stat. 1871, §§ 24, 39; Grisham v. State, 2 Yerg. 589, 
592; Bashaw v. State, 1 Yerg. 177. But see Johnson, 1 
Cold. 626, 635; Rice v. State, 6 Humph. 14, 15. Contra 
Andrews v. Page 3 Heisk. 653, 667. 

39 R. S. 1879, pp. 410, 411; Rice, 31 Tex. 174, 178, 179; 
Nichols v. Stewart, 15 Tex. 230, 232; Smith, 1 Tex. 621, 
632. But see Lewis v. Ames, 44 Tex. 319, 339, 340; 
Sapp v. Newsom, 27 Tex. 537, 540. None of these are 
direct decisions. 

# Cases cited supra n. 10. 

41 See Breaky, 2 U. C. Q. B. 349. ; 

42 Campbell v. Gullatt, 48 Ala. 57, 69; Robertson v. 
State, 42 Ala. 509, 513; State v. Murphy, 6 Ala. 754, 
772. 

43 Civ. Code 1881, § 55; McCausland, 52 Cal. 566, 577; 
Graham v. Bennett, 2 Cal. 503, 506; Titcomb, Myr. 
Prob. 55,57. Holmes, 1 Abb. U. S. 525, is not law. 
See case, 17 Cal. 598. 

4 Meister v. Moore, 97 U. S. 76, 78; R. S., D. C., 
1875, § 718; U. S. v. MeCormick, 1 Cranch C. C. 593; 
U. S. v. Lambert, 2 Cranch C. C. 187; Blackburn Vv. 
Crawfords, 8 Wall. 175. The contrary has been held 
in one of the district courts by Judge Cox. 

45 Code 1873, § 1698; Askew v. Dupree, 30 Ga. 178, 
179. 

4 R. S. 1880, pp. 704, 705; Port, 70 Ill. 484, 486; 
Hebblethwaite v. Hepworth, 18 Chic. L. N° 19, 98 Ill. 
126. 

47 R. 8. 1880, § 2195; Blanchard v. Lambert, 43 Iowa, 
228, 231. And see State v. Williams, 20 Iowa, 98; 
State v. Wilson, 22 Iowa, 364; Kilburn v. Mullen, 22 
Iowa, 498; White v. State, 4 Iowa, 449. 

4 Civ. Code, 1875, Acts 86-98; Holmes, 6 La. 463, 
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Michigan, Minnesota,” Mississippi,” Mis- 
souri,°» New Hampshire,” New Jersey,” New 
York,” Ohio,” Pennsylvania,” Rhode Island,® 
South Carolina” and Wisconsin.” 

8. Result—States in Which this Question is 
Undecided.—In the following States it has 
not been decided whether a marriage by 
mere contract is valid, though the cases cited 
will show the inclination of the several courts 
on this subject: Arkansas,*! Connecticut,” 
Colorado,* Dakota,™ Delaware,® Florida,” 


470; Patton v. Phila. 1 La. Ann. 98, 101; Prevost, 4 
La. Ann. 347, 349; Cole vy. Langtry, 14 La. Ann. 770; 
Philbrick v. Spangler, 15 La. Ann. 46; Huber, 20 La. 
Ann. 97; Blasini, 30 La. Ann. 1388. 

4 Hutchins v. Kimmell, 31 Mich. 126, 130; Meister v. 
Moore, 98 U. S. 76, 78; stat. 1882. 

§ Stat. 1879, p. 628; State v. Worthingham, 23 Minn. 
528, 533. 

51 R. C. 1880, § 1150; Floyd v. Calvert, 53 Miss. 37, 
44; Dickerson v. Brown, 49 Miss. 357; Rundle v. 
Pegram, 49 Miss. 751; Hargroves v. Thompson, 31 
Miss. 211, 213. 

82 R. S. 1879, § 3267; Dyer v. Brannock, 66 Mo. 391, 
402; Boyer v. Dively, 58 Mo. 510. 

8G. L., 1878, pp. 428, 429; Londonderry v. Chester, 
2 N. H. 268, 279; Clark, 10 N. H. 380, 383; State v. 
Winkley, 14 N. H. 480. But see Dunbarton v. Frank- 
lin, 19 N. H. 257. 

4 Rey. 1877, § 631; Pearson vy. Hovey, 11 N. J. L. 12, 
18; Goldbeck, 18 N. J. Eq. 42, 43; Vreeland, 18 N.J. 
Eq. 43, 45; Wilson v, Hill, 18 N. J. Eq. 148,145. Per- 
haps a doubt. 

5 R. S., 18382, p. 2832; Hynes v. McDermott, 82 N. 
Y. 41, 46; Chamberlain, 71 N. Y. 423, 427; Hayes v. 
People, 25 N. Y. 390; Caujolle v. Ferrie, 238 N. Y. 90; 13 
Wall. 565; Van Tuyl, 57 Barb. 235; Bissell, 55 Barb. 
325; Davis, 1 Abb. N. C. 140; Taylor, 9 Paige, 611; 
Rose v. Clark, 8 Paige, 574; Fenton v. Reed, 4 Johns. 
52. 

% Carmichael vy. State, 12 Ohio St. 553, 557, 559. See 

R. S. 1880, §§ 63, 88; Duncan, 10 Ohio St. 181, 183. 
157 Dig. Laws 1872, p..1002; Richard v. Brehm, 73 
Pa. St. 140, 144; Com. v. Stump, 53 Pa. St. 132, Brice’s 
Est. 11 Phila. 98; Hartz v. Sealy, 6 Birn. 405; Guar- 
dians vy. Nathans, 2 Brewst. 149; Physick, 2 Brewst. 
179. 

588 Matthewson v. Phoenix, 23 Am. Law, Rep. N. S. 
401, 408; Peck, 12 R. J. 485, 488; P. S. 1882, p. 416. 

Fryer, Rich. Eq. Cas. 85, 92. See G. L. 1871, § 
440; State v. Whaley, 10 S. C. 500; North v. Valk, 
Dud. Eq. 212. 

© R. S. 1878, § 2831; Williams, 46 Wis. 464, 475. 

6 Dig. 1874, §§ 4171, 4178; Scoggins v. State, 32 Ark. 
205, 212. 

@G. L. 1875, p. 1185; Budington vy. Munson, 33 
Conn. 481, 487; Hammick v. Bronson, 5 Day, 290, 293; 
Roberts v. State, 2 Root, 381, 382; Goshen v. Stoning- 
ton, 4 Conn. 209, 218; State v. Boswell, 6 Conn. 446, 
450; Kiffe v. Antram, 4 Conn. 134, 189. 

® G. L. 1877, p. 611. 

“ Holmes, 1 Abb. U. 8S. 525, which decides contra, 
but is probably not law, case 17 Cal. 598. 

© Rev. Code, 1874, p. 478; Pettyjohn, 1 Houst. 332, 


® Dig. 1881, p. 751; Burns, 18 Fla. 369, 380; Ponder 
Y. Graham, 4 Fla. 23. 





Indiana,” Kansas,® Maine, Nebraska,’ 
Nevada,” Oregon,” Utah,” Vermont,” Vir- 
ginia™ and West Virginia.” In these States 
the law is in such a condition that should the 
question arise directly it might be decided 
either way; but that on principle it should 
be decided in favor of mere contract mar- 
riages seems clear.” A contrary decision 
would probably be reached in Delaware, 
Maine, Virginia and West Virginia. 
Baltimore, Md. Davip STEWART. 


& R. S. 1881, § 5830; Trimble, 2 Ind. 76, 78; Fleming, 
8 Black. 234, 235; Nossaman, 4 Ind. 648, 650. 

6 Comp. L. 1881, pp. 537, 538. Consult State vy. 
White, 19 Kan. 445, 449. 

6 R. S. 1871, pp. 454, 484; State v. Hodgskins, 19 Me. 
155, 157; Damon, 6 Me. 148, 149; Cram vy. Burnham, 5 
Me. 213; Brunswick vy. Litchfield, 2 Me. 28. 

70 Stat. 1881, pp. 341, 342. 

71 Stat. 1873, § 197; Fitzpatrick, 6 Nev. 63, 66. 

72 G. L. 1872, p. 661. See Holmes, 1 Abb. U.S. 525,, 
538, 539, 544. 

73 Supreme court would probably be followed. See: 
Meister v. Moore, 96 U. S. 76, 78, 79. 

74 R. L. 1881, § 2310; Newbury v. Brunswick, 2 Vt. 
151, 160, affirms this; Northfield v. Plymouth, 20 Vt. 
582, 591, denies it. See also State v. Rood, 12 Vt. 396, 
399; Northfield v. Vershire, 33 Vt. 110. 

7% Code 1873, p. 864; O’Neale, 17 Gratt. 582, 587; 
Francis, 31 Gratt. 283, 286, 287. See Trimble, 2 Ind. 
76, 78. 

76 R. 8. 1879, p. 167. 

17 See Peck, 12 R. I. 185, 488. 

78 See Andrews vy. Page,3 Heisk. 653, 667; cases supra 
n. 31. 





_ON SOME COMMON ERRORS IN 
ADVOCACY. 


It is sometimes said that the reply is so 
much more important than the opening of a 
case, that it is an advantage worth manceuy- 
ring for. On the other hand, I had not long 
commenced my studies for the bar, when I 
heard a very distinguished Nisi Prius advo- 
cate, now a judge, express just the contrary 
opinion, saying in effect, that, let him have 
the opening, he cared little who had the 
reply, and he was undoubtedly right. Gen- 
erally speaking, a case well opened is half 
won. It is the opening speech that gives the 
cue to the jury. ‘Throughout the course of 
the evidence, they follow the lines then given 
them. The connection of each separate 
proof with the whole chain is readily made 
when that chain has already been carefully 
sketched out to them and, what is very im- 
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portant, they have a natural bias to complete 
the chain, and fill up, and fit in each part. 
We all know, that in an argument upon any 
subject whatever, if we first start off with the 
theory, and then undertake to prove it, we 
find the task of making the proof sufficient, a 
comparatively easy one, and one to which we 
are, as it were, committed; whilst, if we re- 
verse the process, and, beginning with the 
proof, endeavor afterwards to construct the 
theory, we are very likely to end in rejecting 
the theory as not sufficiently proven. In the 
latter case, our critical faculties are first ex- 
cited, and it is more congenial to our minds to 
detect flaws in the chain of proof than to ac- 
cept it as complete, whilst in the former case 
our love of system and harmony is first 
called into play, our mental powers are en- 
gaged in the support of our proposition, and 
we are not easily induced to examine too 
closely the evidence upon which we are act- 
ing. This is exactly the feeling of the aver- 
age juror, and if, at the very beginning, he 
clearly understands what is the litigant’s case, 
he will retain, to the end of the trial, an un- 
conscious bias in favor of that case being 
proved. The superior value of the opening 
to the reply is equally apparent, even when 
the tribunal is a judge alone without a jury. 
It is true that the opening speech will not 
disarm a judge’s critical faculty so easily as it 
will a jury’s, but it is equally true, that when 
the close of the case is reached, a judge’s 
mind is generally made up for all practical 
purposes, and the closing remarks of counsel 
are, in nine cases out of ten, quite powerless 
to change him. Your opening will probably 
have some influence even with him, your re- 
ply will most likely have none. 

Another error, to my mind, an error spe- 
cially prevalent amongst young advocates, is 
the exaggerated importance attached to 
cross-examinations. At least half the wit- 
nesses, who are daily examined in our courts, 
are honest men telling the truth to the best 
of their power. If you want some additional 
statement which has not come out in the ex- 
amination-in-chief, and which you know the 
witness can make, you have only to ask him 
for it and it will be made. Now, with all 
such witnesses, it should be remembered that 
the advocate’s business is not to cross-exam- 
ine them with that more or less apparent hos- 








tility which the term cross-examinition, ag 
generally used, implies, but to examine them 
in chief for your side. If you have no sub- 
stantial reasons for thinking that they can 
add something which will improve your ‘case, 
or that your opponent has induced them to 
express themselves more strongly than they 
intended to do, leave them alone altogether; 
but if you really think it necessary to ques- 
tion them, do so in the same quiet, friendly 
way in which you deal with your own wit- 
nesses. It never pays to frighten or bully an 
honest witness, and to endeavor to brand, as 
dishonest, a witness, whom the judge or jury 
deem to be honest, is a hazardous attempt, 
failure in which will go a long way towards 
damning your case. Of course, there is a 
considerable percentage of really dishonest 
witnesses, and with them, cross-examination 
finds its proper scope, but it is quite foreign 
to the purposes of this short paper to enter 
into a disquisition upon the art of. cross-ex- 
amination in all its branches. The subject 
has already been treated ad nauseam. Suf- 
fice it to repeat, that cross-examination is a 
double-edged sword which always cuts the 
reckless or unskillful swordsman, and _ that 
Mr. Punch’s famous advice, to persons about 
to marry, should always be present to the 
minds of counsel rising to cross-examine. 
Finally, do not go fishing for evidence, and 
do not let your client persuade you to cross- 
examine against your own judgment. 

A whole crop of very common errors arise 
from that excess of zeal which Prince Talley- 
rand so persistently condemned in diplomacy,’ 
and which is equally harmful at the bar. 
Constant interruption, constant squabbles 
over, little points, an eagerness to explain 
away on the spot, some passing inconsisten- 
cy, which, if left alone, can be cleared up 
later on, or will very probably disappear of 
itself, bad temper shown to the other side, or 
to your own too officious client, all these ac- 
companiments of excessive zeal, are not put 
down to your credit by the jury. Not at all 
excited themselves, they make no allowance 
for your own excitement, but jump at once 
to the conclusion that you are nervous or 
angry because you expect to lose. They may 
have no very distinct idea why you should 
lose, but if they once think that you expect to 
do so, they will not be apt to disappoint you. 
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I believe many jurymen pay little, if any, at- 
tention to the actual argument and evidence, 
put watch the counsel engaged, and go in fa- 
vor of the man who appears to be least 
auxious about the result. The most appar- 
ently indifferent, careless, man that I ever 
saw in practice, was Sir John Holker, and he 
was the most uniformly successful. In fact, 
he almost made a specialty of winning rotten 
cases. The most zealous, nervous, angry 
advocate that ever came under my observa- 
tion, was Dr. Kenealy, and he was the most 
uniformly unsuccessful. Yet he was incom- 
parably the better speaker, and the more 
brilliant man of the two. All his gifts were 
neutralized by his dreadful temper and his 
ungovernable zeal. 

And now, not to trespass on the patience 
of my readers, let me close this rambling pa- 
per, shrouding my ea cathedra remarks be- 
hind the impalpaple obscurity of initials. 

A. B. M. 








CRIMINAL LAW — FORMER CONVICTION 


—PROOF OF—RECORD OF JUDGMENT— 
DEFECTIVE INDICTMENT. 


JAMES GRISHAM v. STATE. 





Texas Court of Appeals. 


1. The indictment upon which a former conviction 
or acquittal took place must be set out or exhibited 
by a plea setting up as a defence such former acquittal 
or conviction. 


2. If an indictment is defective, no legal jeopardy is 
incurred by the trial, and the acquittal or convicton on 
such an indictment is no bar to another prosecution. 


8. If upon the trial of an issue made upon a plea of 
former jeopardy, any evidence (other than that of the 
record) is offered, it is the duty of the court to submit 
such evidence to the jury, and this should be done 
although the trial court in the former case might well 
have set aside the conviction upon its own motion. 

WHITE, P. J., delivered the opinion of the court. 


Appellant was convicted in the court below of 
an assault with intent to murder, upon an indict- 
ment charging him with that offence. In connec- 
tion with his plea of not guilty, he pleaded spe- 
cially in this case that he had already been tried 
and convicted for the same offence in the county 
court upon a complaint and information for an ag- 
gravated assault, growing out of the same identi- 
¢al transaction upon which the indictment in this 
case was founded. 


As presented, the plea in itself was defective. 


and insufficient in that it did not allege, as re- 











quired, the proceeding which resulted in such for- 
mer conviction. Such a plea, to be sufficient, 
should set forth in haec verba, at least by exhibit, 
both the complaint, information or indictment (as 
the case may be), of the former trial and also the 
judgment of the conviction. Willson’s Crim. 
Forms, 615, p. 277; 1 Bish. Crim. Pro., 3d ed., § 
814; Williams v. State, 13 Ct. App. 286; Adams v. 
State, 16 Ct. App. 162; Hefner v. State, 16 Ct. 
App. 573; u. C. P. art. 525. 

This is essential in order that the court, trying 
the plea,may know that the former trial was upon 
a good and valid information or indictment, with- 
out which the conviction would be no bar. ‘*When 
the indictment is in form so defective that the de- 
fendant, if found guilty, will be entitled to have 
any judgment entered thereon against him re- 
versed for error, he is not jeopardy; and should 
he be acquitted, he will be liable to be tried on a 
new and valid indictment.’ 1 Bish. Crim. Law, 
7 ed. § 1021; Whart. Crim. Pl. and Pr., 8 ed. § 
457. 

The judgment is also essential to a plea of for- 
mer conviction in order that it may be made to 
appear that the prisoner has received the proper 
punishment and sentence required by law. Ina 
word, the.accused is required to show, not only 
the nature of the former prosecution and convic- 
tion or acquittal with certainty, but also show the 
record or its substance to the court. Coleman v. 
Tennessee, 7 Otto, 525. 

The plea was defective in this instance, in omit- 
ting to set out the information upon which the 
former trial was had. It was, therefore, demur- 
rable, though not void. However, there was no 
exception taken to it except by the prosecution, 
and the court permitted evidence to be introduced 
by the defendant in support of it. This was en- 
tirely proper. For the rule is that ‘‘Where a plea 
is a mere nullity, evidence may be properly ex- 
cluded which is offered in support of it. Not so, 
however, when it is merely defective and liable to 
be held bad upon exemption, for that would be a 
trial of the sufficiency of the pleading upon the 
admission of evidence on the trial after the time 
for its amendment had passed, and might exclude 
a good defence without objecting to the manner 
in which it was pleaded to the surprise and injury 
of the defendant.’’ Deaton v. State, 44 Texas, 
446; Quitzow v. State, 1 Ct. App. 47. 


From the evidence adduced it appeared that an 
information was properly filed in the county court 
charging defendant with the commission of an 
aggravated assault upon the same injured party, 
and at the same time and place as mentioned and 
charged in the indictment; that at a regular term 
of said court when said case was called for trial, 
defendant appeared, waived a jury, pleaded guil- 
ty, and judgment was rendered against him by 
the court finding him guilty of an aggravated as- 
sault and assessing his punishment at a fine of 
$25. But it is further shown by the evidence that 
a few days after the rendition of the judgment, 
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and before the term at which it was rendered, had 
expired, the county judge, of his own motion and 
without the consent of defendant or his attorney, 
set aside, annulled and vacated said judgment of 
conviction and granted defendant a new trial, he 
having never requested the same by motion or 
otherwise. Such being the evidence for and 
against the plea of former conviction in the case, 
the learned special judge trying the case refused 
to submit in his general charge the truth or fal- 
sity of the plea as an issue in the case to be found 
by the jury and also refused to give them in 
charge a special requested instruction of defend- 
and presenting the issues on the plea. 


It is urgently insisted on this appeal that, the 
learned judge erred in declining and refusing to 
submit the plea on the evidence as an issue to be 
found and determined by the jury, because it is 
strenuously contended that the action of the 
county court in attempting to vacate, annul and 
set aside its judgment, and grant a new trial was, 
under the circumstances stated, absolutely null 
and void for want of legal authority, and that on 
account of such want of authority said judgment 
of conviction has not been set aside, but was and 
still is a valid and subsisting judgment, in full 
force, and binding both upon the court and the 
defendant. And, if of force and effect, notwith- 
standing the attempt to vacate it, that the evidence 
adduced amply supported the plea of former con- 
viction, and hence it should have be@&h submitted 
as a matter to be found by the jury. 


If a special plea of former acquittal or convic- 
tion is sufficient to admit of evidence and is sup- 
ported by any evidence at the trial, it is the boun- 
den duty of the court to submit whether it is true 
or untrue as an issue to be tried and found by the 
jury, and it is error to neglect, fail or refuse to do 
so. C.C. P. arts. 525, sub-div. 1, 526, 527, 712; 
Davis v. State, 42 Texas, 494; Deaton v. State, 44 
Texas, 446; Quitzow v. State, 1 Ct. App. 47; 
Brown v. State, 7 Ct. App. 619: McCampbell v. 
State, Ct. App. 124: Simco v. State, Zdem, 338; 
Smith v. State, 18, Ct. App. 329; Pickens v. State, 
9 Ct. App. 270; White v. State, 9 Ct. App. 390; 20 
Fla. 869; 95 Ind. 471; 33 Iowa, 335. 


But the primary question to be solved is, had 
the county court any authority of its own motion 
to set aside its judgment of conviction for aggra- 
vated assault without the consent and in opposi- 
tion to the wishes of defendant? It is claimed in 
behalf of the prosecution that the case in the 
county court being a misdemeanor, the same rule 
would obtain with reference to such judgments as 
obtain in civil cases, which is that ‘until ad- 
journment of the term a court has full control over 
its judgments, and can, upon its own motion, set 
aside or reform the same or grant a new trial ac- 
cording to the justice of the case upon the merits 
as well as matters of form.’’? Wood v. Wheeler, 
7 Texas, 13; Puckett v. Reed, 37 Texas, 308; By- 
erly v. Clark, 48 Texas, 345; Blum v. Wettermark, 


*. 





58 Texas, 125; Hooker v. Williamson, 60 Texas, 
524; Willson’s Civil Cases, §§ 313, 572. 


We have a statute upon former acquittals or 
convictions which declares that, ‘‘a former judg- 
ment of acquittal or conviction in a court of com- 
petent jurisdiction shall be a bar to any further 
prosecution for the same offence, but shall not 
bar a prosecution for any higher grade of offence 
over which said court had no jurisdiction, unless 
such trial and judgment were had upon indict- 
ment or information, in which case the prosecu- 
tion shall be barred for all grades of the offence.” 
C. C. P. art. 558. But if the trial in the first in- 
stance, though for a minor grade, and in a court 
having no jurisdiction of the major or higher of- 
fences, is for the same transaction, and by virtue 
of an information or indictment, the judgment 
will be a bar to a higher grade though the latter 
be pending in another and different tribunal hav- 
ing jurisdiction of it. Allen v. State, 7 Ct. App., 
298; Achterberg v. State, 8 Ct. App. 463; White 
v. State, 9 Ct. App. 390. 

Before the adoption of our statute, the rule in 
this State was that, ‘‘if on the trial of a major of- 
fence there can be conviction of the minor, then a 
former conviction or acquittal of the minor will 
bar the major. Citing Whart., § 563. And it is 
in connection with this thatthe same author says: 
‘*When the evidence necessary to support the sec- 


ond indictment would have been sufficient to pro- . 


cure a legal conviction upon the first, the plea is 
generally good, and this is true, although the first 
trial was for a misdemeanor and the second for a 
felony.”’ Citing Whart., §§ 565, 566; Thomas v. 
State, 40 Texas, 36. ‘‘Where the evidence neces- 
sary to support the second indictment would have 
been sufficient to procure a legal conviction upon 
the first, the plea is generally good, but not other- 
wise. Even where the first trial was for a misde- 
meanor and the second for a felony,the test holds 
good that the plea is sufficient if the evidence re- 
quisite to support the second indictment must 
necessarily have supported a conviction of the 
first.’ 
471; Rogers v. State, 10 Ct. App., 655. 


We have been led into a discussion of the 
branch of the law of the case with a view of 
showing that the judgments in misdemeanor cases 
may, and oftentimes become most effectual in pre- 
venting judgments of a more serious character 
affecting both liberty and life. The principles un- 
derlying these rules is that, ‘“‘by selecting a minor 
stage and prosecuting it with the evidence of the 
major stage, declining to present an averment of 
the latter, the prosecution may preclude itself 
from afterward prosecuting the major offence in 
a distinct indictment. Otherwise the prosecution 
might arbitrarily subject a defendant to trials for 
aseries of progressive offences on the same proof 
tentatively applied until at last a conviction should 
be reached.”’ The prosecutor may bar himself by 
selecting a special grade of the defence. Whart. 
Crim. Pl. and Pr., §§ 465, 467. He may carve as 


Whart. Crim. Pl. and Pr., 8 ed.. §§ 456, . 
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large an offence out of a single transaction as he 
can, yet he must cut only once. Quitzow v. State, 
1 Ct. App., 47: Simco v. State, 9 Ct. App., 338. 


Former jeopardy is another reason for the rule. 
This constitutioval safeguard is that ‘‘no person 
for the same offence shall be twice put in jeopar- 
dy of life and liberty.” Const. art.1,§ 14. Mr. 
Bishop says: ‘The construction of which is, that 
properly, the rule extends to treason and all fel- 
onies, not misdemeanors: yet practically and 
wisely the courts, by an equitable interpretation, 
apply it to all indictable offences including mis- 
demeanors. * * * We have seen that, while 
statutes are to be strictly interpreted as against 
persons charged with crime, provisions introduced 
in their favor should be construed liberally; and 
the same distinction applies to a written constitu- 
tion. Therefore the constitutional provision now 
ucder consideration should be liberally interpre- 
ted extending to cases within its reason, though 
not within its words. On which principle plainly 
the courts should, as we have seen they generally 
do, hold it applicable to misdemeanors the same 
as to treason and felony.’’ 1 Bish. Crim. Pro., 7 
ed., §§ 990, 991. ‘*The ancient common law, as 
magna charta itself, provided that one acquittal 
or conviction should satisfy the Jaw; or, in other 
words, that the accused should always have the 
right secured to him of availing himself of the 
pleas of autrefois acquit and autrefois convict. To 
perpetuate this wise rule so favorable and neces- 
sary to the libertp of a citizen in a government 
like ours, so frequently subject to changes in pop- 
ular feeling and sentiment, was the design of in- 
troducing into our Constitution the clause in 
question.”? Com. v. Olds, 5 Litt. Ky., 137. “If 
there is anything settled in the jurisprudence of 
England and America it is that no man can be 
twice punished for the same offence.’ Ex parte 
Large, 18 Wall. U. S., 163. See authorities fully 
cited in Mitchell v. State, 44 Ohio St., 383. The 
difference between jeopardy and the pleas of au- 
trefois acquit and autrefois convict is the important 
distinction that the latter presuppose, and are pred- 
jieated upon verdicts rendered; the former for 
valid causes which have operated in cases where 
no verdict has been reached.’ Whart. Pl. and Pr. 
§ 491. 

To apply these great and salutary principles of 
both statutory and constitutional law to the case 
before us, we recur to the question of the author- 
ity of the county court to set aside the first judg- 
ment of conviction. If its action in doing so was 
nugatory and void, then most clearly had defend- 
ant already once before been placed in jeopardy 
for this same offence, for he had been tried upon 
a valid information for the lesser grade in a court 
of competent jurisdiction in which the evidence, 
necessary to conviction, was the same as was es- 
sential in the second trial, and his plea of former 
conviction was therefore good under the rules of 
law heretofore announced. 

_ As to the power of the court over its judgments 





in criminal cases during the term, Mr. Bishop re- 
marks: ‘‘As the court may alter its docket entries 
and other records at pleasure during the term in 
which they are made, it may, until the term ends, 
revise, correct and change its sentences, however 
formally pronounced, if nothing has been done 
under them. But steps taken under a sentence (it 
matters not what steps), doubtless at least a part 
execution thereof, will cut off the right to alter it 
even during the term. And with the expiration 
of the term the power expires.”’ 1 Bish. Cr. Pro., 
3 ed., § 1298. ‘‘And subject to exceptions, such 
as where rights are acquired or relinquished 
through entries, excepted as perfect judicial trans- 
actions, the ordersand judgment of the court ap- 
pearing upon the docket may be abrogated or 
modified, or new ones may be added or substi- 
tuted for the former ones, or the entries may be 
amended to conform to the facts whenever the 
judge in his discretion sees fit to direct, but not 
after the close of the term.”’ Idem, § 1242. 

But in criminal cases, the power of courts over 
their judgments during the term at which they are 
rendered does not extend to cases where punish- 


.ment hasalready been inflicted in whole or in 


part Ex parte Large, 18 Wall. U. $8., 163. “A 
conviction followed by an endurance of punish- 
ment will bar a future prosecution for the same 
offence.”? Whart. Crim. Pr. and P]. 8 ed., § 460, 
citing Com. v. Lond., 3 Met., 328; Com. v. Keith, 
8 Met., 531; Fritz v. State, 40 Ind. 18. 

In the judgment of conviction rendered in the 
county court, and which was read as evidence by 
defendant in support of his plea of former convic- 
tion, it is recited and ordered that he be remanded 
to the custody of the sheriff of Hunt county till 
such fine and costs are fully paid.’’ It was, as 
stated, a day or two after the rendition of the 
judgment that the court, of its own motion, set it 
aside. It is but fair and reasonable to presume 
that in the interim between its rendition and at- 
tempted annullment and vacation defendant had, 
according to its terms, either paid the fine and 
cost imposed, or been held in custody of the sher- 
iff in default of such payment. If so, in either 
event he had suffered some punishment under said 
judgment, and it was then beyond the power of 
the court either to set it aside, vacate, annul or 
change it in any substantial respect unless at the 
instance or motion of defendant. 

Our conclusion of the whole matter is, that the 
plea of former conviction was, under the circum- 
stances of this case, a matter, the truth of which 
should have been submitted in the charge of the 
court by appropriate instructions authorizing the 
jury to try the issue as to whether it was true or 
untrue. 

Because the court erred in refusing to submit 
defendant’s special plea of former conviction to 
the jury, we are of opinion that our previous 
judgment of affirmance would be set aside, and 
that the judgment of the lower court should be 
reversed and the cause remanded for a new trial. 
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Motion for rehearing granted, and judgment re- 
versed and remanded. 
Reversed and remanded. 


NOTE ON THE DEFENSE OF FORMER CONVICTION 
OR ACQUITTAL. (1) Of the Plea.—The plea of a for- 
mer conviction or acquittal for the same offence must 
be taken specially, for this defense is not admissible 
under the plea of not guilty.1 Hence, a petition to be 
released from custody on habeas corpusis not a pro- 
per mode of presenting the defense that the prisoner 
has already been acquitted of the crime charged.? 

In making the plea, the identity of the defendant 
must be alleged; it is not sufficient if the names inthe 
' two indictments appear to be the same, for there may 
be two persons of that name, or the same person might 
be charged under different names.® 
_ And it must also be distinctly alleged that the two 

offences charged in the former proceeding and in the 
present, are one and the same; identity must clearly 
appear.4 And it must be made manifest that the court 
before which the former trial was conducted, had jur- 
isdiction of the subject matter and of the person of 
the defendant; this should in general appear from the 
record, but it may be necessary to show it by éxtran- 
eous evidence.5 The plea must also set out the record 
of the former proceedings, including the words of the 


indictment. And it seems to be the result of the var- ° 


ious and somewhat conflicting authorities, that the 
plea must show either a conviction or acquittal, but 
that a verdict of the jury, without the judgment or 
sentence of the court upon it, sufficiently shows that 
the cause has reached a definite end.’ In some of the 
States it is permitted to a defendant, who has pleaded 
a former conviction or acquittal, to also plead over to 
the main charge by adding ‘‘not guilty.”’8 But in some 
others, and notably Massachusetts, such a joinder of 
pleas is regarded as wholly inadmissible.? But the 
rightjto answer over, when the special plea has been 
taken alone and found against the defendant, is no- 
where questioned.!° The plea of former conviction or 
acquittal is of a mixed nature, embracing generally 
both law and fact, and therefore ordinarily requires a 
trial by jury... And if the plea is sufficiently well 


1 Thomas v. Commonwealth, 22 Gratt. 912; Pitner v. 
State, 44 Tex. 578; Brill v. State, 1 Tex. App. 152; Comm. 
v. Merrill, 8 Allen, 545; State v. Conlin, 27 Vt. 318; Comm. 
v. Chesley, 107 Mass. 223 ; State v.Washington, 28 La.Ann. 
129. 

2 Brill v. State, 1 Tex. App. 152. 

$1 Bish. Crim. Pro. § 814, citing Faulk v. State, 52 Ala. 

15. 


4 State v. Wister. 62 Mo. 592; King v. State, 43 Tex. 351; 
Jenkins v. State, 78 Ind. 133; Thomas y. State, 40 Tex. 
36; Rex v. Bird, 5 Cox C. C. 11; McQuoid v. People, 3 
Gilm. 76. 

5 State v. Spencer, 10 Humph. 431; State v. Hodgkins, 
42 N. H. 474; State v. Salge, 2 Nev. 321; Quitzon v. State, 
1 Tex. App. 47. 

6 Crocker v. State, 47 Ga. 568; Smith v. State, 52 Ala. 
407; Williams v. State, 13 Tex. App. 286; Adams v. State, 
16 Tex. App. 162. 

7 Shepherd v. People, 25 N. Y. 406; People v. Goldstein, 
32 Cal. 482; State v. Elden, 41 Me. 165; Bailey v. State, 26 
Ga. 579; Exp. Clements, 50 Ala. 459; O’Brien v. Comm. 9 
Bush, 333. 

8 Pritchford v. State, 2 Tex. App. 69; State v. Johnson, 
11 Nev. 273; Clem. v. State, 42 Ind. 420; Faulk v. State, 52 
Ala. 415. 


®Comm. v. Bakeman, 105 Mass. 53; Nauer v. Thomas, 
13 Allen, 572. 

10 Bird v. State, 53 Ga. 602; 2 Hawk. P. C. c. 23 § 128. 

11 Quitzon v. State, 1 Tex. App. 47; Miller v. State, 3 











framed to admit of evidence, and if testimony is of- 
fered in support of it at the.trial, the truth of the plea 
is an issue of fact which must be submitted to the 
jury, and the failure of the court to so submit it is er- 
ror for which the judgment is liable to be reversed.!2 

(2.) Sufficiency of Former Conviction or Acquittat 
as a Bar.—As is well stated by Mr. Bishop: ‘Where 
the indictment is in form so defective that the defend- 
ant, if found guilty, will be entitled to have any judg- 
ment entered thereon against him reversed for error, 
he is not in jeopardy; and, should he be acquitted, he 
will be liable to be tried on a new and valid indict- 
ment.” 18 

Proceedings on habeas corpus are not generally a 
bar to a subsequent prosecution on the same charge.4 
And one preliminary examination for a criminal of- 
fence is no bar to another preliminary examination for 
the same offence; nor is it any bar to a full prosecu- 
tion for such offence, although the defendant may 
have been discharged on the first preliminary exam-. 
ination. ‘*The entry of a nolle prosequi by the com- 
petent authority does not put an end to the case, and 
is no bar to a subsequent indictment for the same of- 
fence, unless the jury has been actually empanelled, in 
which case, if the defendant refused to consent, or if 
(in some jurisdictions) he was putin jeopardy of his 
life by the jury being charged, or if the entry be made 
after the evidence closes, the entry operates as an ac- 
quittal; though it may be otherwise in cases where 
the defendant was not in jeopardy, and where the lo- 
cal law authorizes a aolle prosequi during trial.”’ 16 In 
the next place, the court must have had jurisdiction. 
Thus, a plea of a former acquittal, by a magistrate or 
other inferior court, of an offence of which such court 
has no jurisdiction, is no bar to an indictment for the 
same offence.!’ 

The general rule is, thatif the evidence necessary to 
support the second indictment would have been suffi- 
cient to procure a legal conviction upon the first, the 
plea will be good.18 And conversely, if the record 
shows that the evidence necessary now would not 
have been sufficient then, the plea is not sustained. 
So where the second indictment charges a less offence 
than that averred in the former, but onthe same facts, 
and itis seen that the evidence offered in support of 
the first indictment must have been sufficient to cover 
the less offence charged in the second; and if the de- 
fendant might have been convicted of the less offence 
under the first indictment, a failure to so convict will 
be a virtual acquittal of the less offence, while a con- 
viction will be virtually a conviction of both offences.” 


Ohio St. 475; Comm. v. Chilson, 2 Cush. 15; Page v. 
Comm. 27 Gnatt. 954. 

12 Smith v. State, 18 Tex. App. 329; Davis v. State, 42 
Tex. 494; Seibert v. State, 95 Ind. 471. 

131 Bish. Crim. Law, § 1021. 

14 Whart. Crim. Pl. and Pr. § 445, citing Ex parte Mc- 
Cann, 14 Gratt. 570. 

15 State v. Jones, 16 Kans. 608. 

16 Whart. Crim. Pl. and Pr. § 447, and cases cited. 

17 State v. Payne, 4 Mo. 376; State v. Odell, 4 Blackf. 
156; Marston v. Jennis, 11 N. H. 162; State v. Hodgkins, 
42 N. H. 477. 

18 Rex v. Emden, 9 East. 437; Comm. v. Tenney, 97 
Mass. 50; Comm. v. Hoffman, 121 Mass. 369; Comm. v. 
Trimmer, 84 Pa. St. 65; State v. Reed, 12 Md. 263; Price 
v. State, I9 Ohio, 423; Gruedel v. People, 43 Ill. 226; State 
v. Moon, 41 Wis. 684; Holt v. State, 38 Ga. 187. 

19Comm. v. Trimmer, 84 Pa. St. 70. 

20 Sanders v. State, 55 Ala. 42; State v. Standifer, 5 
Port. (Ala.) 523; Thomas v. State, 40 Tex. 36; Dunn V 
State, 70 Ind. 47; State v, Townsend, 2 Harringt. 543; 
State v. Pitts., 57 Mo. 85. . 
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But where there are several grades in the offence, and 
the first indictment charged a minor or inferior grade, 
and a conviction of the major offence could not have 
been had under it, then a conviction or acquittal of the 
minor under the first indictment does not bar a sec- 
ond indictment for the major offence;2! although, as 
suggested in the principal case, the prosecution should 
not be allowed to experiment towards securing a con- 
viction by using the same proof for a series of pro- 
gressive offences. H. CAMPBELL BLACK. 


21Comm. v. Evans, 101 Mass. 25; Wilson v. State 24 
Conn. 57; People v. Smith, 57 Barb. 46; State v. Warner, 
14 Ind. 572; Severin v. People, 37 Ill. 414; People v. 
Knapp, 26 Mich. 112; State v. Martin, 30 Wis. 216. 





CEMETERY—DEED—POWER — REVERTER 
SPECIFIC PERFORMANCE — WHATISA 
GOOD TITLE. 





SECOND UNIVERSALIST SOCIETY OF THE CITY 
OF BALTIMORE v. DUGAN. 





Court of Appeals of Maryland, June 23,1886. 


If, by the express terms of a deed,conveying land to 
a religious society for use as a burial ground, it was 
the intention of the parties to dedicate the property 
conveyed to the uses therein specially declared, neither 
they, their heirs, the cestuis que trust, nor the lot- 
holders, have any right to divert it from those uses, 
and the employment of covenants of warranty in such 
a deed will not enlarge the powers of the parties 
claiming thereunder. 


2. In equity a purchaser will not be compelled to 
take a title which is not free from reasonable doubt, 
and which might in reasonable probabilities expose 
him to the hazards of litigation. 


Appeal from circuit court of Baltimore. 

E. Otis Hinkley and Fred. W. Story, for appel- 
lant; M. A. Mullin, for appellee. 

IRvING, J., delivered the opinion of the court. 

This is a special case stated, wherein all the 
facts are agreed upon and filed, instead of a regu- 


‘ lar bill for specific performance. The only ques- 


tion for determination is whether the appellant 
has ‘‘a good title to the property which the ap- 
pellee has agreed to buy as and for a good mar- 
ketable and sufficient”’ title. Upon the case stated 
that question was submitted to the circuit conrt of 
Baltimore city, with right to appeal reseryed. 
-The circuit court decided the title was not ‘good 
and marketable,’’ and decreed that the case stated 
should be dismissed. From that decree appeal 
was taken. 

The real estate which is the subject of -contro- 
versy is part of a tract of land which was con- 
veyed in trust for the use of the society of Chris- 
tian people calling themselves Quakers inhabiting 
and dwelling in and near the town and county of 
Baltimore. The appellant derives whatever title 
it has through two deeds conveying the property 
for the use already stated. One, which is described 
as Exhibit F. is a deed from Andrew Stigar to 








John Cornthwait and Gerard Hopkins, dated the 
nineteenth day of June, 1773. The consideration 
is ‘thirty-five pounds and four shillings,’’ and the 
conveyance is made to John Cornthwait and Ger- 
ard Hopkins, ‘‘their heirs, executors, and admin- 
istrators.’’ The habendum clause is: 


‘‘Unto the said John Cornthwait and Gerard 
Hopkins, their heirs, executors, administrators, 
or assigns, for and to use of and purpose follow- 
ing; that is to say, for the use of the society of 
Christian people called Quakers, inhabiting and 
dwelling in and near the town and county of Bal- 
timore, in the province aforesaid, to inclose and 
keep the same for a burying place to bury or inter 
those of the same society that may from time to 
time depart this transitory life, and also to erect 
or build a meeting-house for the same society of 
people, for the public worship of Almighty God, 
or such other improvements as they, the said so- 
ciety, may think proper,”’ etc. 

To this deed was added a covenant of the gran- 
tor that he was seized in fee, and had right to 
convey, and of warranty against all persons. 

The other deed, marked “G,’’ is from John 
Deaver to John Cornthwait and Gerard Hopkins, 
and their heirs, executors, and and administra- 
tors, and is dated the twenty-first day of June, 
1773. The consideration of this deed is £18 11s. 
The habendum clause of this deed is in the follow- 
ing language: 

“Unto the said John Cornthwait and Gerard 
Hopkins, their heirs, executors,administrators,for 
and to the use of and purposes following: that is 
to say, for the use of the society of Christian peo- 
ple called Quakers, inhabiting and dwelling in 
and near the town and county of Baltimore, in 
the province aforesaid, to inclose and keep the 
same for a burying place to bury or inter those 
of the same society that may from time to time 
depart this transitory life, and also to erect or 
build a meeting-house for the same society for 
the public worship of Almighty God, and other 
business concerning the affairs of the said society 
of people called Quakers, according to the custom 
and manner used and practiced by the said society 
and people called Quakers, and to, and for no 
other use, intent, or purpose whatsoever,”’ etc. 

To this is added a covenant that if the land is 
taken away ‘‘by due course of law’’ the grantor 
and his heirs will make good all damages the said 
John Cornthwait and Gerard Hopkins, and their 
heirs of the society, shall sustain by the recovery 
of the same aforesaid. 

It appears that the title of John Deaver to the 
land conveyed by the immediately preceding deed 
was regarded as defective by reason of the non- 
recording of the deed to him; and on the ninth 
day of March, 1786, the heirs of Thomas Sligh, the 
grantor, by deed marked *‘H” in the record, exe- 
cuted a deed of confirmation for the property to 
John Deaver, only son and heir at law of John 
Deaver, the grantor in deed marked ‘“‘G,’’ which 
deed of confirmation was to John Deaver, his 
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heirs, forever, to the only proper use and behoof 
of the society of Christians known and distin- 
guished by the title ‘‘friends,’’ and now in posses- 
sion of said society, their successors and assigns, 
forever. To this is added a covenant of warranty 
against all persons claiming under them. 

By chapter 20 of the Acts of 1793 the legislature, 
referring to and reciting the provision of the bill 
of rights that no religious society should hold 
more than two acres of land without the leave of 
the legislature, and reciting the application of the 
Quaker society for an act making it lawful for 
them to hold jhe property, made it lawful for the 
society to hold the lots hereinbefore described. 
But that act, by its second section, saved all and 
every person their several and respective rights; 
and by its third section described the uses to 
which the property was to be put, and to which 
the legislature assented, and added, ‘‘and for no 
other use or purpose whatsoever.”’ 

Subsequently to this act assenting to the hcld- 
ing of this property by the Quakers, Gerard Hop- 
kins,the last mentioned John Deaver,son and heir 
of the first named John Deaver, and divers other 
persons, united in deed to Gerard Hopkins, Isaac 
Tyson, John Dukehart, and John Trimble, of 
Isaac, their heirs and assigns, forever, of all that 
property for the uses and purposes therein men- 
tioned. That deed was dated the fourth day of April, 
1800; and the habendum clause was that all those 
persons named as trustees should hold the prop- 
erty in trust for the use of the society of people 
called Quakers,according to the tenor of the act of 
the general assembly of Maryland passed at No- 
vember session in the year 1793, entitled ‘‘an act to 
confirm the title of certain lots of ground to the 
society of peuple called Quakers in Baltimore 
town, whereon is their meeting house and 
burying ground,”’ and fur the uses and purposes 
in the said act expressed and contained. 

The act of the general assembly of 1852, (chap- 
ter 268,) after reciting in the preamble that John 
C. 'Furner, Isaac Tyson, Jr., William Riley. John 
Brown, and Joseph Matthews held certain lands 
for the purpose of a burying ground and meeting 
house by the society of Friends or Quakers ap- 
pointed agreeably to the provisions of the act 
1821, and that certain portions of land were unfit 
for the object intended, proceeds to authorize the 
sale of such portions, or the lease thereof, and the 
application of the proceeds to the inclosure and 
improvement of the remainder, and the purchase 
of other burying grounds elsewhere. Under the 
supposed authority and protection of this act, the 
trustees on twenty-first of June, 1855, leased the 
ground now involved, to Charles W. Roback for 
99 years, renewable forever, reserving a yearly 
rent of one cent, with a covenant to convey the 
fee on request to him or his assigns. This lease, 


Roback assigned to Jesse Marden, Eliza Whit- 
manan, and Edward W. Robinson, and their ad- 
ministrators or assigns, and on request of Roback 
the fee was conveyed to them, and from them, by 





mense conveyances, the appellants have ac- 
quired their title. 


Now, it is very clear that if these original deeds 
did not convey an indefeasible title, and that in 
consequence of the diversion of the property from 
the uses to which it was conveyed, any reverter 
thereof would occur to the grantors and their heirs 
at law, then the act of 1852 would not have the ef- 
fect of diverting vested rights of individuals, and 
thus make the alienation pursuant to the act of 
1852 effectual in confirming a good and indefeasi- 
ble title. The original conveyances, which have 
been recited, conveyed the property for certain 
specified uses of certain Christian people, and for 
no other use whatever. The act of 1793, (chapter 
20,) which assented to the holding and use by 
such Christian denomination, confirmed its assent 
to a holding for the uses named, and in express 
terms saved all individual rights, which would 
embrace the reversionary rights of the grantors 
and their heirs if they had any. A second act of 
assembly was passed for the benefit of the same 
society, and the same property in 1812, being chap- 
ter 158 of that year’s enactments. That act seems, 
by its recitals, to have been made necessary by 
the death of some of the trustees, and was for the 
purpose of naming others, and vesting in them 
the property. It does so for the same uses and 
purposes as are mentioned in the act of 1793, 
(chapter 20,) and for no other purpose whatso- 
ever, saving to all and every person their several 
and respective rights. 

The same reasons which induced the passage of 
this act of 1812 appear to have caused the passage 
of the act of 1821, (chapter 130,) for the benefit of 
the same body of Christians, and respecting the 
same property. This appears by the preamble 
thereof. It seems also to have been designed to 
settle some controversies respecting the extent of 
burial in the lot, and whut parts were subject to 
that use. This act, by its sixth section, makes 
this provision: ‘*That nothing herein contained 
shall authorize, or in any manner empower, any 
of the aforesaid trustees, or their successors, to 


sell or dispose of any of the property vested in © 


them by this act.’’ Thus it appears to have been 
the design of both the deeds, and the laws sanc- 
tioning the holding under them, to confine the 
holding, and the assent to the holding, t» a hold- 
ing for the expressed uses of burial and church 
purposes. 

In Reed v. Stouffer, 56 Md. 253, this court in 
passing upon the rights of certain German Bap- 
tists called Dunkers to have certain property held 
in trust for them for burying ground, under a 
deed from John E. Howard, said: 

‘*By the express terms of the deed, it was the 
intention of the parties to it, to dedicate the lot 
conveyed to the uses therein specially declared; 
and neither they, their heirs, the cestuis que trust, 
nor the lot holders, have any right to divert it 
from those uses. The fact that a valuable consid- 
eration was paid for the grant can make no differ- 
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ence. Theestate conveyed and granted in ex- 
press and exclusive terms cannot be enlarged by 
the amount of consideration paid. Where uses 
are declared, they are to be had correspondent to 
the consideration. 2 Fonb. Eq. § 4, notes and au- 
thorities there cited. And it certainly cannot be 
inferred, from the amount of consideration paid, 
that the grantor intended to convey an estate 
which the grantees were expressly prohibited by 
the thirty-fourth article of the declaration of 
rights from taking; that article declaring void all 
gifts and conveyances of land to religious societies 
except not exceeding two acres on which to erect 
a building for divine worship, or to be used as a 
It is manifest 
that neither the original trustees named in the 
deed of 1818, nor their heirs, nor the lot holders, 
have any right to have the lot sold, and the pro- 
ceeds distributed among them, or any of them. It 
must be held and used in strict conformity to the 
terms of the deed by which it was conveyed, and 
for the uses therein specially declared. Should it 
be diverted from those uses, the terms of the deed 
under which alone it is now held would be vio- 
lated, and the heirs of Gerard Howard would 
immediately become reinvested with title to the 
lot.” 

The appellee contends that this case of Reed v. 
Stouffer is decisive of the question at issue here, 
and fully establishes that the appellant has no 
such title to the property proposed to be sold to 
appellee, as a court of equity will compel him to 
take. On the other hand, the appellant contends 
that there is an important element in this case, 
which is wanting in the Stouffer case, which makes 
a material distinction between the cases. In 
these deeds of 1773 and 1786 there are covenants 
of seizin and of warranty which appellant con- 
tends operate to negative any restriction which 
might be inferred from the uses set forth in the 
earlier portions of the deeds. The language of the 
covenants of warranty include these words: 

“For himself, and his heirs and assigns, doth 
covenant and grant to and with the said John 
Cornthwait and Gerard Hopkins, their heirs, and 
assigns, and the society of people called 
Quakers, that he, the said Andrew Stiger, and his 
heirs, will, well and truly,warrant and defend the 
same,”’ ete. 

It is contended,that the use of the word “‘grant’’ 
in the covenant gives it additional force, and op- 
erates to pass an estate in fee withoue restric- 
tion, and that the warranty effectually estops the 
heirs of the grantor from attempting any dissei- 
zin. No rule is better settled than that contended 
for by appellants: that the intention is to be gath- 
ered from the expressions of the whole instru- 
ment, and that it is to be construed most benefi- 
cially for the grantee. But, following it, we can- 
not draw the conclusion contended for by appell- 
ant. Guided by that rule, we find nothing in the 
deeds outside the habendum clause to justify the 
conclusion that anv other estate or different estate 








was designed to be conveyed than that which is so 
expressly designed in the habendum of deeds. 
The uses are clearly and distinctly set forth, and 
in one of them the words ‘‘and for no other use 
whatever”’ are added; thereby expressly exclud- 
ing the idea that a larger estate was intended to 
be granted. In addition, it may be said, as was 
said in Stouffer’s case, 56 Md. 253, that it cannot 
be supposed an intention existed to grant what 
the cestuis que trust could not take under the pro- 
hibition of the declaration of rights. The cove- 
nant is to be construed with reference to the es- 
tate and interest which is described as conveyed, 
and which the habendum clause limits; and the al- 
legation to assure which is thereby created can, 
and should only be held to be an allegation to 
assure the precise istate granted in the deed, and 
nothing more. Being co-extensive with the es- 
tate granted, it ceases when that ceases. This was 
the view maintained in Zittle v. Weller, 63 Md. 
190. No authority is there cited, but abundant 
authority exists. In 2 Co. Litt. 385b, it is said: 
‘But a warranty, of itself, cannot enlarge an es- 
tate; as, if the lessor by deed release to his lessee 
for life, and warrant the land to the lessee and his 
heirs. yet doth not this enlarge his estate.”” The 
same statement of the law is made in 1 Shep. 
Touch. 182. In Rawle, Cov. 415, it is said to be a 
familiar principle that warranty will not enlarge 
an estate. Warranty is a defense, and not a title. 
1 Shep. Touch. 181, 182; Hurd v. Cushing, 7 Pick. 
169; Adams v. Ross, 30 N. J. Law, 509, 510; Reg- 
ister v. Rowell, 3 Jones, (N. C.) 312. The intro- 
duction of the word ‘‘grant’’ into the covenant 
connot enlarge the operation of the covenant bey- 
ond that for which the covenant was introduced - 
and was intended, viz., to assure the particular 
estate granted. It cannot make it a new granting 
clause. Many old forms use the word in that con- 
nection. In old Maryland forms it was very com- 
mon. 1 Harris, Entries, 10, 42, 44-46. But in all 
such cases it is used in a covenanting sense only, 
and it was never held to make the covenant a 
granting clause. In all cases of plain conflict or 
inconsistency in the clauses of a deed, the first 
clause prevails. 63 Md. 190. 

There having been aclear diversion of the prop- 
erty from the uses to which it was devoted by the 
original deeds, the rights of the heirs at law of the 
original grantors of the property, who from the 
great lapse of time may be supposed to be dead, 
to have the land again by reverter, have arisen, 
and clouds the title of the appellant. It does not 
appear that the heirs of Thomas Stiger or of John 
Deaver have failed, and that the reversion had 
escheated to the State before the act of 1852. It 
is true that the son of John Deaver, the original 
grantor in one deed, and his only heir at law, took 
title for the use of the Quakers by way of confir- 
mation of their rights, but it was for the same 
uses, and no other; and the same difficulty arises 
over his possible heirs as exists with respect to the 
possible heirs of Stigar. Notwithstanding the 
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long possession of the appellant without molesta- 
tion, it does not appear by the admission in the 
case to have been such a possession as could be 
relied on against the possible heirs of these grant- 
ors; for infancy, coverture, and other disabilities 
may have existed to protect them. 

Entertaining the views we have expressed with 
respect to the effect of the original deeds, and the 
results of the diversion of the property from the 
uses for which it was granted, we have not thought 
it necessary to consider how the title of the ap- 
pellants would stand under Exhibit C, D, in view 
of the provision of the declaration of rights. In 
any event, their title is dependent on the title of 
the Quakers, and as we decide, as to that title, 
that there may be heirs of the original grantors to 
assert rights adverse to them, which would have 
to be respected, which clouds the title, further 
consideration of appellant’s title is unnecessary. 
Nor have we found it necessary to decide whether 
any of the acts of assembly with reference to the 
Quakers has had the effect to make them a cor- 
poration; for, ifsuch effect had resulted from any 
of the acts, their power to use the property other- 
wise than as granted would not have thereby 
increased, and diversion from the use created 
would still leave the reversionary rights, in con- 
sequence thereof, unaffected. “ 

It is the established rule in equity that a pur- 
chaser will not be compelled to take,a_title which 
is notfree}from reasonable doubt, and which 
might in reasonable probability expose him to the 
hazards of litigation. Therefore the decree;must 
be affirmed. 


ane 





EQUITY — FRAUDULENT REPRESENTA- 
TIONS — ESTOPPEL — AGENT —OFFICER 
OF CORPORATION—PURCHASER. 


BOOTH v. SMITH.* 





Supreme Court of Illinois, June 12, 1886. 


1. Equity—Fraudulent Representations Inducing 
Purchase.—This was a will to rescind a purchase of 
392 shares of the capital stock of a coal company, in- 
duced, it is alleged by fraudulent representations of 
the defendant and his agent as to the value of said 
stock, and of the investments and business of the 
company. The evidence in the case was conflicting. 
Without analyzing the evidence in detail, the court 
held that the preponderance of the evidence was with 
the complainant, and affirmed the decree sustaining 
the bill. 


2 EsTOPpPEL—Acts as Agent of Purchaser of Stock 
and Acts as Officer of Corporation Distinguished— 
Purchaser not Estopped by His Agent’s Acts in Lat- 
ter Capacity. In this case the husband of the pur- 
chaser of stock acted as her agent in the purchase. He 
then became an officer of the corporation, and the 
funds paid in for the stock were paid out with his ap- 
proval as such officer of the corporation. This does 


*S.c.7N. E. R. 610. 





not constitute an estoppel against the purchaser’s re- 
scinding the purchase for the fraud of the seller. 


Appeal from the First district. 

Scott, C. J., delivered the opinion of the 
court: 

This was a bill in chancery, brought by Joseph- 
ince C. Smith against Caleb H. Booth, Oliver 
M. Parsons, and the Western Indiana Coal Com- 
pany. The relief sought, however, is principally 
as to defendant, Caleb H. Booth. It is set forth 
in the bill, that complainant was induced, by false 
representations made by Oliver M. Parsons, as his 
agent, to purchase of Booth 392 shares af the cap- 
ital stock of the Western Indiana Coal Company, 
paying therefor the sum of $4,000; and the object 
of the bill is to set dside the sale on account of the 
alleged fraud practiced upon her, and for an ac- 
count against Booth, from whom it is alleged she 
bought the stock through her agent transacting 
the business for her. ‘he fraud charged is, that 
Parsons falsely represented the company was 
successfully operating its mine, and paying its 
current expenses out of the proceeds of the coal 
taken from the mine, and that the capacity of the 
mine could be easily increased to 50 tons per day, 
when the mine would pay a large profit; that the 
coal taken from said mine was worth 25 cents a 
ton more than any coal mined in the State of Illi- 
nois; that the coal could be mined and placed on 
the cars at the mine at a cost not to exceed $1.27 
per ton; that there had been invested, by the 
stockholders of the company, in the plant and pur- 
chase of its property, the sum of $3,500; and that 
its indebtedness was $1,500. The bill then 
charges that, relying upon and believing the re- 
presentations so made to be true, she, through her 
agent, made the agreement to purchase the stock. 
The answer made to the bill was not under oath, 
and serves no other office than to put the matters 
alleged against defendant at issue, and it will not, 
therefore, be necessary to state the contents. On 
the final hearing of the cause upon the pleadings 
and the evidence, the court rendered a decree in 
favor of the complainant, setting aside the sale of 
the stock to her, and adjusted the equities between 
her and the defendant, Booth, by taking an ac- 
count, and rendering a decree against him for the 
balance found due from him, after appropriating 
to complainant the amount in the hands of the 
receiver. That decree was affirmed, on the ap- 
peal of Booth, in the Appellate Court of the First 
district, and he brings the case to this court on 
his further appeal. 

Most, if not all, the questions involved are pure- 
ly questions of fact, andas to some of them the 
testimony is quite conflicting. It does not seem 
to be seriously controverted, either by Booth in 
his answer to the amended bill, which charged the 
fact of agency, or by the evidence that Parsons 
was his agent, and acted as such in making the 
sale of the stock tocomplainant. That fact in the 
case may be regarded as proved with such cer- 
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tainly that will be taken as established in the fur- 
ther consideration of the case. Nor can it be ser- 
iously questioned that complainant relied upon 
the representations, whatever they were, in mak- 
ing the purchase of the stock. She could have 
but little other information as to the value of the 
mines, and the plant owned by the company. 
Had it not been for the representation made to 
her agent, it is evident she never would have pur- 
chased the stock at the price she did. The sequel 
shows, past all doubt, the amount paid for the 
stock was out of all proportion to its real value. 
There must have been something, other than the 
slight personal examination of the mines and 
plant made by her agent that induced the making 
of the purchase of the stock. The testimony 
touching the representations alleged to have been 
made will be considered further on in the brief 
discussion that is to follow. There is no ground for 
the objection that the offer to rescind the sale was 
not made in apt time. Noconsiderable delay was 
suffered to intervene in giving notice to Parsons 
of the intention to insist upon a recission of the 
contract. The delay in filing the billis satisfac- 
torily explained, and it was perhaps done to fa- 
vor Parsons himself, that he might be able to ef- 
fect another sale of the stock. It was not practi- 
cable, in the first instance, to give Booth notice 
of the recission of the contract. He lived in an- 
other state, and, under the circumstance in evi- 
dence, it is thought notice to the agent that trans- 
acted the business, and who continued to act for 
him, was quite sufficient. 


Coming now to consider the alleged false rep- 
resentations made to complainant’s agent to in- 
duce her to buy the stock, the most difficulty in 
the case is experienced. Most of the testimony 
bearing directly on that branch of the case comes 
from the agents of the parties that transacted the 
business for their respective principals. One of 
them (Smith) is the husband of complainant, and 
the other (Parsons) is the son-in-law of defen- 
dant, Booth. Much of their testimony is irrecon- 
cilably conflicting. It would answer no good 
purpose to enter upon any close analysis of the 
evidence. It is not necessary todo more than 
state the conclusions reached, after a careful study 
of the whole case as it appears in the record. 
There can hardly be a reasonable doubt that Par- 
sons made certain statements to the agent of com- 
plainant as to the cost of mining the coal, the cost 
of transportation, and the price at which it could 
be sold when it reached the market, that were 
very material in reaching a conclusion as to the 
value of the stock it was proposed to sell. Other 
representations—for instance, as to amount that 
had been invested in the mine and plant, and as 
to whether the mines were then paying. expenses 
—were, no doubt, made, but whether to the ex- 
tent insisted upon by complainant, the evidence 
is unsatisfactory. If the statements and repre- 
sentations as alleged by complainant were in fact 
made, they were vital and material, and affected, 








in a large measure, the value of the stock in the 
company. 

There are some‘facts and circumstances that 
tend rather to support the testimony given by the 
agent, Smith, and if what he says concerning the 
representations made by Parsons is true, a rather 
strong case is made for relief. According to his 
testimony, what Parsons stated were not mere ex- 
pressions of opinion as to value, but representa- 
tions as to actual facts, within his personal knowl- 
edge, which if true vitally affected the value of the 
stock, and if untrue were hurtful to complainant, 
as they must have induced her to buy stock in the 
company that she would not otherwise have done. 
What representations Parsons may have made to 
complainant’s agent to effect the sale of Booth’s 
stock to her, and whether such representations 
were willfully false, and made with a view to de- 
ceive her as to its value, are questions depending, 
as they do, so much on conflicting testimony, this 
court can hardly say the decree of the court be- 
low is not warranted by the evidence, and for 
that reason should stand, If the representations 
as to matters affecting the value of the stock were 
in fact made as testified to by Smith, and as the 
courts below have found, not the slightest doubt 
is entertained that they are material, and were 
confidently relied upon by complainant’s agent in 
buying defendant’s (Booth’s) stock forher. Con- 
flicting as the evidence is, it is still thought there 
is sufficient to support the decree of the trial 
court; at least, no ground is perceived on which 
the decree can be reversed, and it must stand. 

It is said, with some confidence, complainant is 
estopped to make any claim against defendant, 
Booth, for reimbursement. The facts relied upon 
as creating the bar to relief are that, after she had 
purchased the stock and paid for it, her husband, 
who had acted as her agent in buying the stock, 
became an officer in the corporation, and much of 
the money which she had paid infor the stock 
was paid out under the direction and with the 
consent of her husband, as an officer of the com- 
pany. A sufficient answer to the position taken 
is that while her husband was paying out, or con- 
senting to the paying out of, the money, he was 
not then acting as complainant’s agent, but as an 
ofticer of the corporation. While acting in that 
capacity it would seem he was no more the agent 
of complainant than of defendant, Booth, or any 
stockholder in the compay. In that capacity he 
was the agent of the corporation, and not the per- 
sonal agent of complainant, and there can be no 
ground for an estoppel for that reason, as to com- 
plainant. 

The judgment of the appellate court must be 
affirmed. 
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1. ACTION.—Practice—Repleader and New Trial.— 
Where issue is joined on several insufficient pleas 
and on the general issue, and there is a general 
verdict for the defendant on all the issues; while 
the bill of exceptions, purporting to set out all the 
evidence, shows that the plaintiff made out a 
prima facie case, and that the defendant’s evidence 
only supported the insufficient pleas; the award of 
a repleader, if not technically correct,-is the same 
in substance as granting a new trial, with leave to 
amend the pleadings, and accomplishes substantial 
justice. Hx parte, Pearce, 8.C. Ala., Dec. Term, 
1885-86. 


2. ASSIGNMENT—Negotiable Instruments—Instru- 
ment Depending on Extrinsic Proof is not—Cov- 
enant for Rent May be—For Rent “From Occu- 
pancy,” or ‘For Rent, and Performance of Other 
Covenants,” is not—Guaranty—Joint Guaranty 
— Withdrawal of One, Before Completion, With- 
out Notice to Others, Releases Them—Appeal— 
Certificate of Judge That he did not Consider 
Certain Evidence Immaterial.—By the statute of 
this State on negotiable instruments, (2 Starr & C. 
St. c. 98, pars. 3, 4,) any instrument in writing for 
the payment of money or articles of personal pro- 
perty is assignable, as are bills of exchange. But 
an instrument depending on extrinsic proof to es- 
tablish its character as a binding obligation is not 
soassignable. Kingsbury v. Wall, 68 Ill. 311, fol- 
lowed. A covenant for the payment of rent sim- 
ply may be assignable; but a covenant for the pay- 
ment of rent “from occupancy,” or for payment of 
rent from such time, and the performance of other 
covenants as to the condition of leased property, 
is not absolutely assignable under the statute; and 
a fortiori, a guaranty of such a lease is not assign- 
able absolutely under the statute, so as to enable 
the assignee to sue in his own name. Where ne- 
gotiations were made for the joint guaranty of a 
lease by several persons, and afterwards, before 
completion of the contract, one of the proposed 
guarantors withdrew from the proposed agree- 
ment, and notified the lessor, who thereupon ac- 
cepted the lease as guarantied by the others, with- 
out notifying them of the withdrawal of the pro- 
posed joint guarantor, he cannot enforce the guar- 
anty against them. In the consideration of a cause 
on appeal, the certificate of the trial judge, in a 
case tried by the court, that he did not consider 
certain evidence contained in the bill of excep- 
tions, is immaterial. Where the court heard the 
testimony, it will be presumed that it was duly 
considered, and the judge will not be permitted, 





any more than ajury to say he has disregarded his. 
duty, and not considered the evidence. Potter v. 
Gronbeck, 8. C. Ill. June 12, 1886; 7 N. East Rep. 
586. 


8. Bonps—Bond and Contract of Agent Construeé 
Together—Liability of Bondsmen—Principal and 
Surety—Release—New Contract .—Where a bond 
is executed concurrently with a contract of agency 
they should be construed together, and the bonds- 
men can only be held liable for the acts or default 
of the agent in matters contemplated in the con- 
tract of agency. Where, after breach of a con- 
tract, the performance of which is guarantied, the 
creditor and principal debtor, without the consent 
of the sureties, enter into a new contract, the 
creditor accepting notes for the damages, payable 
at a future time, and upon terms differing from 
the original contract, the new contract supersedes. 
the old, and the sureties will be released. Weed 
S. M. Co. v. Winchell, 8. C. Ind., June 15, 1886; 7 
N. East. Rep. 881. 


4, CARRIERS—Of Passengers — Injury by Train 
Starting Suddenly After Apparently Stopping— 
Evidence of Negligence—In an action for injury 
caused by a sudden jerk of a railroad train, after 
the station had been announced, and the train was 
moving so slowly as to appear to the passengers to 
have stopped, the judge charged that, “‘if the train 
appeared to have stopped, then, for all practicel 
purposes and for the consideration of this case, it. 
had stopped.” Held, no error. After the an- 
nouncement of the station, the train was run so 
slow as to appear to a person of ordinary intelli- 
gence and observation to have stopped; and ordi- 
nary care for the safety of the passengers required 
the train to be so managed as. not to endanger 
their lives; and a sudden jerk ora start, without 
any warning, when the passengers were upon 
their feet moving towards the platform of the 
cars, Was sufficient evidence of carelessness to im- 
pose liability upon the defendant. Bartholomew 
v. New York, etc. Co., N. Y. Ct. App. N. Y. June 
1, 1886; 7 N. East. Rep. 623. 


5. CONSTITUTIONAL Law—Excessive, Cruel, or 
Unusual Punishments—Assault and Battery— 
With Deadly Weapon—Verdict — Indictment— 
Criminal Law—Illegality of Part of Sentence.— 
Punishment of an assault with a deadly weapon, 
by imprisonment in the State prison or county jail 
not exceeding two years, or by a fine not exceed- 
ing $5,000, or both, as authorized by § 245 of the 
California Penal Code, is not an excessive, cruel, 
or unusual punishment, within the meaning of § 6, 
art. 1, of the California constitution, which pro- 
hibits such punishments. Under § 245 of the Penal 
Code of California, in a prosecution for an assault 
with a deadly weapon it is unnecessary to charge 
in the indictment, or for the jury to find, tnat the 
assault was made with intent to produce great 
bodily injury. It is sufficient to follow the lan- 
guage of the statute in charging the offense, and 
for the jury to find in the language of the charge. 
Where part of a sentence imposed as a punish- 
ment for crime is illegal, if the part that is valid 
can be separated from the rest it will be enforced. 
Ex parte Mitchell, 8. C. Cal. May 29, 1886; 11 Pac. 
Rep., 486. 


6. COVENANT—Covenant for Title—Quiet Enjoy- 
ment—Covenant for Quiet Enjoyment—Breach of 
—Eviction—Measure of Damages—Landlord and 
Tenant—Action for Rent—Damages—Set-Of and 
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Recoupment.—An express covenant, in a lease, for 
quiet enjoyment, implies a covenant that the lessor 
had title to the property leased, and power and 
right to demise it; and therefore, if, at the time of 
a lease with such covenants, there be, as to part of 
the property leased, another valid and outstanding 
lease, the lessor, had, at the time of the second 
lease, no power to so demise the part of the prop- 
erty already demised by the first lease, and his cov- 
enant would be immediately broken. There can 
be no breach of a covenant for quiet enjoyment 
without an eviction, actual or constructive. Re- 
covery in an action of trespass against the coven- 
antee is such a disturbance of his possession as 
will constitute a constructive eviction, and there- 
fore a breach of the covenant. The: measure of 
damages in an action against a lessor for breach of 
his covenant of quiet enjoyment, where the cov- 
enantee has been evicted, cannot be less than the 
amount of the judgment for damages and costs 
recovered against the covenantee. That amount 
may properly be classed as ‘“‘expenses properly in- 
curred by the covenantee in defending his posses- 
sion.’”?’ When damages have been sustained by a 
lessee by a breach of the lessor’s covenant, if an 
action for rent is brought, the lessee may recoup 
his damages from the rent, or, at his election, he 
bring a separate action for the recovery of the 
damages, and the fact that the lessee has paid the 
rent for the greater part of the term will not de- 
prive him of the right to counter-claim his dama- 
ges forthe entire term. McAlester v. Landers, 8. 
C. Cal. June 29, 1886; 11 Pac. Rep. 505. 


7. CRIMINAL CasE—Continuance—Important Wit- 
ness Absent—Homicide—Evidence—Previous Kill- 
ings by Defendants.—The wife of the victim of an 
alleged homicide, who can prove that deceased 
had made repeated threats against the lives of de- 
fendants; that at.the time he had made the alleged 
dying statement he had not believed in the immin- 
ency of death: that he told her that, under certain 
conditions, he would have no charge in such state- 
ment against one of the defendants, mentioning 
him; and that the victim, while suffering from his 
wounds, kept drinking intoxicating liquors con- 
tinually, and did not obey the physicians’ instruc- 
tions, is an important witness, and, in case of her 
unavoidable absence, through sickness, after her 
having been duly summoned, the trial should have 
been put off until she could attend. In a trial up- 
on an indictment for murder, evidence is not ad- 
missible to prove that the defendants, or some of 
them, had some time previously killed the brother 
of their alleged victim. Wyatt v. Commonwealth, 
Ky. Ct. App. June 19, 1886; 1S. W. Rep. 196. 


8. CRIMINAL Law.—Affidavit and Information— 
Ambiguous Use of Pronoun—Selling Intoxicatiug 
Liquors—Failure of Proof.—Where a_ personal 
pronoun is so used in an affidavit and information 
that it may refer to either of two persans, it does 
not necessarily refer to the person whose name im- 
mediately precedes it, but to the one to whom the 
entire affidavit shows it was intended to refer. 
Miller v. State, 8. C. Ind. June 10, 1886. 7 N. East. 
Rep. 898. 


.Fraud—Evidence.—If a party attempts to 
practice a fraud on the court, by procuring or as- 
sisting to procure testimony which he knows to be 
false, or resorting to any other artifice designed to 
deceive or mislead, this isa circumstance which 
the jury may properly consider to his disadvan- 
tage; but, to justify a charge invoking this princi- 


9. 











ple, there must be something more than a mere 
contradiction between the defendant’s own testi- 
mony and the testimony of the witnesses against 
him. An abstract charge, even though it assert a 
correct legal proposition, will work a reversal, 
when it may have misled the jury. Beck v. State 
S.C. Ala. Dec. Term 1885-1886. 


10. -Good Character of Accused—Effect of— 
Larcency—Proof of Good Character—Possession 
of Stolen Goods.—Proof of previous good charac- 
ter is admissible on behalf of the defendant ina 
criminal prosecution, as tending to mitigate or cast 
a doubt upon his guilt, but its value must depend 
on the peculiar circumstances of each particular 
case. Proof of previous good character held not 
sufficient to rebut the presumption of guilt arising 
from the possession of stolen property under the” 
circumstances of thiscase. Wagnerv. State,S. C. 
Ind. June 18, 1886. 7 N. East. R. 896. 





11. DEED.—Description—“*All the Land by Me 
Owned’’—Mortgage—*All the Land Owned by 
Me.”,—Where a conveyance is made with no par- 
ticular description of the land, the words “all the 
land by me owned” are more naturally understood 
to mean “all the land now owned by me,” which is 
equivalent to ‘all the land which I have not here- 
tofore conveyed.”” Where A. executed a mort- 
gage to B., embracing four different parcels or 
clusters of land, and in respect to the first three of 
these there was a description of land, or a refer- 
ence to deeds, which were designated, sufficient to 
enable one to ascertain the boundaries of a larger 
quantity of land originally owned by A., from 
which he had conveyed certain portions or lots, 
but in respect to the,fourth parcel, the land was 
describedas ‘‘all the land owned by me in my New 
City, so called, in said L.”? which description in- 
cluded certain lots previously conveyed to C. and 
D., but the deeds of which had not been recorded 
at the time the mortgage was recorded, held, that 
the intention of the mortgagor was to include only 
such land as he owned at the time of the execu- 
tion of the mortgage, and did not include the lots 
previously conveyed to C.and D. Fitzgerald v. 
Libby, 8. Jud. Ct. Mass. July 2, 1886. 7N. East. 
917. 


12. Divorce.—Pleadings—Libel—Dismissal “ With- 
out Prejudice” Not a Bar—Record Cannot be At- 
tacked by Matter in Pais—Amendment.—Com- 
mon-law pleadings are not required in divoree 
cases. A decree dismissing a libel for divorce, 
“without prejudice,” even afterthe evidence has 
been heard, is not a bar to a new libel for the same 
cause. It cannot be shown by matter in pais un- 
der a rejoinder thatthe words “without preju- 
dice”? were added to the record after the term of 
court, in which the case was dismissed, was ad- 
journed sine die. A bad surrejoinder is a sufficient 
answer to a bad rejoinder. The county court has 
power, on an oral motion and without notice to 
the defendant, to allow the libellant to amend his 
replication: and the exercise of such power is not 
revisable. Burton v. Burton, 8. C. Vt. July 1, 
1886. 6 East. Rep. 341. 


138. EJECTMENT.—Deed—Proof of Consideration— 
Evidence—Mortgage—Assumption by Vendee— 
Vesting of Title—Consideration—Ejectment—De- 
fenses—Breach of Covenant—Abatement—Plea of 
Action Pending.—In ejectment, plaintiff (who 

claims under a deed from defendant, payment of 

the consideration of which deed is denied by de- 
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fendant) may, if his deed is regularly executed, 
read it in evidence, without being first required to 
allege or prove the consideration or payment 
thereof. Where, by terms of deed, grantee, as 
part of consideration, is to pay mortgage, or as- 
sume grantor’s indebtness thereunder, this does 
not operate as a condition upon the breach of 
which the title would¢revest in the grantor, but 
vests the title absolutely in the grantee, and creates 
between him and the creditor of the grantor the 
relation of debtor and creditor. Where, in eject- 
ment, the title to property is shown to be vested 
absolutely in the plaintiff, his right to recover its 
possession from the defendant, his grantor, cannot 
be defeated by showing that he had failed to pay 
the stipulated consideration for it. In such case 
the grantor’s remedy is by action for damages for 
breach of covenant. Pendency of an action for un- 
lawful detainer, after expiration of an alleged 
lease, cannot be properly pleaded in abatement to 
an action between the same parties for the recov- 
ery of the possession of the same land. Mariin v. 
Splivalo, 8. C. Cal. May 26, 1886. 11 Pac. R.. 484. 


14. Equiry.—Cross-Bill—Dismissal— Drains and 
Sewers—Right of Drainage—Agreement—Drain- 
age and Sewage Distinguished.—When a cross-bill 
pertains to the subject-matter of the original bill, 
a discontinuance of the original bill does not oper- 
ate to dismiss the cross-bill. An agreement giving 
a right of drainage into and through a drain gives 
no right to turn sewage into the drain. As used 
nowadays, the words “drainage” and “sewage” 
suggest to the mind a difference, and a sewer isa 
conduit for liquid filth. When the simple term 
“drainage” is used as appurtenant to lands, the 
most obvious suggestion is a drainage of water. 
Wetmore v. Fiske, S.C. R.1. July, 1886. 5 Atl. 
R. 375. 





. Specific Performance—Parol Contract— 
Part Performance—Execution—Sale— Title Ac- 
quired by Purchaser.—Equity will not interfere 
with the operation of the statute’ of frauds, 
and compel specific performance of a _ verbal 
land contract, unless there has been such 
part performance that a failure to interfere would 
operate asa fraud on the vendee, and when his 
recovery at law would be inadequate to restore his 
statu quo. The purchaser at a valid excution sale 
succeeds to whatever title the execution debtor 
had at the time of levy. Sullivan v. O’ Neal, S. C. 
Texas. June 21, 1886; 1S. W. R. 1885. 





- Specific Performance—Statute of Frauds 
—Pleading—Practice.—S. and R. were partners 
and, as such, owned a starch factory and had un- 
settled dealings. In view of a settlement, S. of- 
fered to sell out to R. for $250, if accepted before 
a certain time limited, and R. was willing to ac- 
cept, if he could raise the money. Within that 
time S. deeded to the defendant, who, with know]- 
edge of the facts, took a deed ona verbal condi- 
tion that he should fulfil S.’s offerto R.; R. ten- 
dered fulfiiment on his part; but the defendant 
refused. A bill having been brought to compel 
specific performance, the defendant did not plead 
the statute of frauds, but denied the contract, and 
objected to the admission of oral evidence to prove 
it. The master received the evidence, but the de- 
fendant failed to file exceptions to the report. 
Held, (1) that all objections to the admission of 
testimony were waived; (2) that the contract was 
not void, and having been proved, was enforcea- 








ble and the orators entitled to a decree; (3) that 
S. was a proper co-orator. Schofield v. Stoddard, 
August 2, 1886; S.C. Vt. 6 East. Rep. 33. 


17. EVIDENCE—Opinion— Value of Services— Wit - 
ness—Hostility of—Master and Servant—Finan- 
cial Condition of Servant — Lona-Standing 
Claims.—Opinions as to the value of services are 
admissible in evidence under proper conditions, 
such as a knowledge shown of the character, ex- 
tent, and quality of the services, anda knowledge 
of the business in which they were rendered. Al- 
though it is proper for a party to show the hostil- 
ity of an opposing witness, he will not be allowed 
to go into the details of such hostility. When one 
claims demands against a responsible party, long 
overdue, and not demanded, it is proper to show 
that the claimant was in such a stress pecuniarily, 
that he could not well forego payment, as evidence 
tending to show that the claim is false; but it is 
not enough to show that the claimant was poor; it 
must appear that he was in need of money to use. 
Stone v. Tupper, S.C. Vt., Aug. 6, 1886; 5 Atl. 
Rep. 387. 


18. EXECUTORS AND ADMINISTRATORS — Special 
Administrat or—Discharge—Notice — Est oppel — 
Allowance of Account.—A special administrator, 
appointed pending the contested probate of a will, 
may settle, and be discharged, without giving pre- 
notice of the contemplated settlement. A probate 
decree allowing the account of a special adminis- 
trator, and discharging him,is a binding and con- 
clusive judgment,unless appealed from within the 
statutory time limited therefom Robards v. Lamb, 
S.C. Mo., June 7, 1886. 1S. W. R. 222. 


19. Fraup—Charge to Jury—Reasonable Hypothe- 
sis.—A charge which instructs the jury, in a civil 
case, “that to justify the imputation of fraud, the 
facts must be such that they are not explicable on 
any other reasonable hypothesis,’”’ exacts too great 
a measure of proof, and is erroneous. The cases 
of Thompson v. Nichols, 58 Ala. 197, and Steele v. 
Kinkle, 3 Ala. 352, where similar language was 
used, are declared to be overruled. Adams . 
Thornton, 8. C. Ala., Dec. Term, 1885-86. 


20. . Fraudulent Conveyance — Pleading. — 
Whether a conveyance assailed as fraudulent was 
made with intent to hinder, delay and defraud the 
creditors of the grantor, or was made without 
such and in good, faith, depends upon the circum- 
stances surrounding the transaction, the credit to 
be given to the witnesses and the inferences proper 
to be drawn; and where a referee has found the 
fact in defendant’s favor, and that conclusion is 
reasonable and possible upon some views of the 
evidence, it must prevail. A defendant is not 
called upon to meet and answer a cause of action 
not only absent from the pleadings, but entirely 
inconsistent with their allegations. Third Nat. 
Bk. v. Corns, N. Y. Ct. App. N. Y. June 25, 1886. 
6 East. R. 36. 





21. LimiraTions—Statute of Limitations—Mutual 
Account—Assumpsit. — In assumpsit to recover 
the balance of an open and running account, in 
which three of the charges, and none of the cred- 
its, were within six years from the date of the 
writ, it is error for the presiding judge to instruct 
the jury that, unless these three items 

were had as part of the general account, the plain- 
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tiff could not recover anything. Dunbar v. Dun- 
bar, S. C. Me. June 23, 1886. 5 Atl. R. 384. 


22. NEGLIGENCE— Contributory Negligence—Rail- 
road.—A railroad company can not be held liable 
for carelessly permitting a child to get upon its 
passenger trains, where it does not appear that 
the child was not, so far as the servants of the com- 
pany could observe, in company with adult per- 
sons who entered the train at a regular station; 
nor that the company’s employees knew, or could 
have known, that he had no right to take passage. 
Intruders as a general rule cannot impose any du- 
ties upon the person on whose property they in- 
trude. The act of the conductor in expelling from 
the train, miles from its home, a child so young as 
to be incapable of taking care of itself or compre- 
hending its danger, without requesting any one to 
look after its safety, and the wrong of those in 
charge of a freight train in negligently failing to 
stop the train, when it was within their power to 
do so, before it ran upon the child, make a case 
establishing negligence on the part of the company 
and excluding contributory negligence on the part 
of the child; andthe injury is not so remote that 
it cannot be attributed to the negligence of the 
company. The age ofa child is animportant ele- 
ment to be considered in determining whether the 
person who injured him was negligent, as well as 
in determining whether the child himself was 
guilty of contributory negligence. The rule as to 
the responsibility of the wrongdoer does not differ 
in cases of actionable negligence from that which 
governs in cases of wilful or malicious tort, though 
exemplary damages may be given in the latter 
ease. In order to enable the court to determine 
whether any injury was done the appellant by ex- 
cluding a question asked a person called as a jur- 
or, the entire examination of the person should 
appear in the record. It was error to submit to 
the jury, by an instruction, the pecuniary condi- 
tion of the appellee, and his inability to employ 
servants, as one of the elements to be considered 

by them. Indianapolis etc. Co.v. Pitzer, 8. C. 
Ind. June 11, 1886. 4 West. R. 250. 


23. OFFICER—Municipal Corporation — Constitu- 
tutional Law—Dedication to Public Uses.—When 
the plaintiff sues in an official character, and his 
term of office expires by limitation of law before 
the termination of the suit, his successor may be 


substituted as plaintiff on motion; but, where a 


plaintiff makes a voluntary assignment pendente 
lite, his assignee does not become a necessary 
party. The constitutionality of the legislation 


abolishing the city of Mobile, and creating the port 
of Mobile as a new municipal corporation, cannot 
be questioned by a party who does not show that 
he is in a position to be injured by it; as by being 
a creditor of the old corporation, whose remedies 
for the collection of his debt are destroyed. Al- 
though trustees, when officers of the Chancery 
Court, may not have the right to commence an ac- 
tion at law without first obtaining the sanction of 
the court; yet it may be doubted whether the de- 
fendant can interpose this objection in defense of 
the action, and it certainly cannot be raised for the 
first time in the appellate court. The State itself, 
in the exercise of the right of eminent domain, 
cannot take the private property for public uses, 
with a regular judgment of condemnation ina 
proper judicial proceeding first making payment 
of just compensation to the owner; nor can a mun- 
icipal corporation dedicate private property to 








public use by mere ordinance so declaring, with- 
out the owner’s acquiescence or consent. A dedi- 
cation of land for a street, in an incorporated city 
or town,must precede an acceptance by the corpor- 
ate authorities; and a dedication will not be pre- 
sumed from mere user for any period short of 
twenty years, when unaccompanied by any act on 
the part of the owner clearly showing his acquies- 
cence; nor even after the expiration of twenty 
years, when it is shown that the owner, during 
that period, contested or constantly interrupted 
the user. Smith v. Inge, 8. C. Ala. Dec. Term, 
1885-6. 


24. PARTITION—Parties— Judgment — Estoppel — 


Execution—Contribution— Several Defendants — 
Sale—Several Defendants — Rights of Purchaser. 
—In partition case the same rules apply as to par- 
ties and estoppel as in other cases. All persons 
interested in the land should be made defendants, 
and they and their privies, and none others, are 
estopped by the decree. Where execution issues 
against several defendants, and is good as to some, 
but voidable as to others, any defendant who sat- 
isfiies the same,may enforce equitable contribution 
against his co-defendants. If a defendant in exe- 
cution acquisce in real estate levy and sale, he is 
thereby estopped from questioning the title of the 
purchaser at such sale, on the ground that such 
writ issued unlawfully against some other defend- 
ant thereinnamed. Stark v. Carroll, 8. C. Tex. 
June 1, 1886. 1S. W. R. 188. 


25. PARTNERSHIP—Surviving Partner— Patent — 
Equity.—The contract of partnership implies an 
agreement that all the assets of the firm, including 
letters patent as well as other kinds of property 
shall be used for the common benefit of all the 
partners, and supersedes the relation which the 
parties would otherwise sustain to each other as 
co-owners. Ona billin equity maintained against 
the surviving partner by the administratrix of a 
deceased partner to obtain sale of the letters pat- 
ent belonging to the partnership, and for an ac- 
count of the profits received by the surviving part- 
ner from the use thereof since dissolution of the 
partnership, to calculate the profits annually and 
to add interest thereon, in the absence of evidence 
that such profit was or could be annually set aside 
and invested elsewhere would not be just to the 
defendants. Insuch a suit, where the patent was 
for a product and not for a process or machine for 
making a product, the profits from the use of the 
patent would be fairly ascertained by finding the 
difference between the cost of the articles pro- 
duced and the amount received from the sale 
thereof. In estimating the cost, all the elements 
which go to make up the expenditures in the man- 
ufacture and sale are to be taken into account, in- 
cluding, as compensation to defendant for his per- 
sonal services, 6 per cent. on the sales, and 20 per 
cent. for “manufacturer’s profits,” risk of capital, 
ete. Plaintiff will be entitled to half the ascer- 
tained profits, and, in addition, to half of the 
amounts collected, and to the half of the property 
taken at an appraisal by defendant, and further to 
an order upon the master to pay over to her, one- 
half of the net proceeds of the sale of the letters 
patent. Freeman v. Freeman, S. J. Ct. Mass. June 
29, 1886; 2 N. Eng. Rep. 520. 


26. Removal of Causes to the Federal Court—Suit 
Between State and Corporation.—A suit between 
a State and one of its own corporations can be re- 
moved into the federal court if the construction ef 
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the Constitution or laws of the United States arises 
in the case; and the riglit to recover does not de- 
pend upon the solidity »{ the claim set up. South- 
ern Pac. etc. Co. v. California, S.C. U. S.. April 
26, 1886; 22 Rep. 225. 


27. SatE—Validity of Sale of Goods by Insolvent 
Debtor to Creditor, as Against Other Creditors. 
—aA sale of his entire stock of goods by a failing of 
insolvent debtor, at a fair and reasonable valua- 
tion, in absolute payment and satisfaction of a 
bona fide debt, no interest or benefit being reserved 
to himself, is not fraudulent as against his other 
creditors; and the payment of an additional sum 
of money by the purchasing creditor, the esti- 
mated difference between the amount of his debt 
and the value of the goods, does not render the 
transaction fraudulent, when it is shown that the 
money was paid under an express stipulation that 
it shonld be applied in payment of the debt due to 
another bona jide creditor, and that it was so ap- 
plied. Rankin v. Vandiver, 8. C. Ala., July, 1886. 


28. SuNDay—Carrying on Business on—Indict ment 
—Defense—Religious Belief—The carrying on of 
one’s ordinary business on Sunday is an indictable 
offense at the common law, and also under the 
statutes of Tennessee, if conducted so openly as to 
attract public observation, and tend thereby to the 
corruption of public morals. It is no defense 
against such a prosecution that the accused con- 
scientiously believes in observing, and actually ob- 
serves, the “seventh’’ rather than the “first”? day 
of the week as the Sabbath. Parker v. State,S. 
C. Tenn. June 5, 1886; 1S. W. Rep. 202. 


29. TITLE TO PROPERTY— What Acts Constitute 
Passage or Retention of.—The property in a man- 
ufactured article does not pass to the purchaser by 
his order to the manufacturer and its acceptance; 
there must be the selection and appropriation of 
one particular article, and facts showing an inten- 
tion to pass the title to, or property in it—and if 
the manufacturer, on receipt of the order, selects 
a particular article, and forwards it by railroad as 
directed, taking the bill of lading in his own name 
attaching to it the draft for the price, and endors- 
ing it to the freight agent at the place of destina- 
tion, with instructions to ‘‘deliver to bearer on pre- 
sentation; ”’ these facts show anintention to retain 
the title until payment, and a loss by accidental 
fire fallson him. Jones v. Brewer, 8. C. Ala. Dec. 
Term, 1885-86. 


30. TRIAL—Demurrer— Objection to Admission of 
Evidence—Admissions—Execution — Exemptions 
—Husband and Wife—Joint Note.—An objection 
made by the defendant to the reception by the 
trial court of any evidence on behalf of the plaint- 
iff, for the alleged reason that plaintiff’s pleadings 
disclose no cause of action, is in the nature of a 
general demurrer. On the argument of such an 
objection the court will assume every material .al- 
legation of the objectionable pleading as having 
been admitted to be true in fact. Under the laws 
of Missouri, (§§ 3295, 3296, Revision 1879,) where 
two persons execute their joint and several note, 
and afterwards intermarry, the marital interest of 
both in their property may be subjected to the 
payment of the debt, and neither can claim ex- 
emption. Conrad v. Howard, 8. C. Mo., June 7, 
1886; 15. W. Rep., 212. 


31. Trust— Will—Legacy—Trustees under a will 
must be prudentand vigilant and exercise a sound 





judgment where taney are empowered in their dis- 
cretion to sell real estate and reinvest the pro- 
ceeds; and if safety and profit can be combined, 
neither should be unnecessarily sacrificed by 
changing investments already made. The wilh 
gave the life legatees $5,000 each by specific be- 
quest, and it is not reasonable to suppose that the 
testator did not mean to have the income of these 
bequests go for the comfortable support of the life 
legatees if the income of the residue should fall 
short; and if he meant to have the income of the 
bequests go for such support of the life legatees, 
there is no ground on which to decide that he did 
not mean to have the bequests themselves, or any 

other property belonging to the life legatees, go to 
the same purpose before recourse to the capital of 
the residue, given over in remainder. Where the 
residue was devised to an association with the 
name of “Home for the Aged,” and there is a cor- 
poration formerly called “‘The Association for the 
Aid of the Aged,” the name of which was subse- 
quently changed to “The Townsend Aid for the 
Aged,” and the existence of no other association is 
shown which so closely corresponds to the desig- 
nation in the will, the capital of the residue should 
go to “The Townsend Aid for the Aged.” Where 
a legatee, to whom was bequeathed a government 
bond or its equivalent in money, declined and for- 
mally renounced the bequest, the rule obtains, 
that lapsed and void specific or pecuniary legacies 
fall into the residue in the absence of any indica- 
tion to the contrary. Peckham v. Newton, 8. C. 
R. I. May 14, 1886; 2 N. Eng. Rep. 508. 


32. VENDOR AND VENDEE— Contract—Rescission— 
Assumpsit—Common Counts.—When an execu- 
tory contract for the sale of land is rescinded by 
mutual consent of the parties thereto, or by the 
act of the vendor, he must restore whatever has 
been received by him thereon prior to such res- 
cission, and the law implies his promise to do so. 
In such a case the vendee may recover in assumpsit 
on the common count for money had and re- 
ceived. Such an action does not put in issue the 
title to the land, but only the fact of rescission af- 
ter payment. Benton v. Marshall, 8. C. Ark July 
8, 1886; 1S. W. Rep. 201. 





33. . Executory Contract—Rights and Liabil- ° 
ities of Purchaser—Accident to Land.—The pur- 
chaser of real property under an executory con- 
tract, is the equitable owner, and must sustain any 
accidental loss accruing after his purchase, and 
before the conveyance of the legal title, he being 
entitled also to any benefit which may accrue to it 
during that time. Martin v. Carver, Ky. Ct. App. 
June 10, 1886; 1S. W. Rep. 199. 


34. Ways—Dedication—Reversion—Notice.—W here 
the owner of land conveys the same to be used for 
street purposes only, coupled with a covenant for 
reversion unless the lands are so used, the use of 
such land for other than street purposes, without 
the grantee’s consent, will not divest his title, nor 
will reversion accrue until he has had reasonable 
notice of such misuse, and an opportunity to cor- 
rect the same. What would be a reasonable notice 
to enable the grantee to protect himself against a 
reversion depends upon the circumstances of each 
particular case. Carpenter v. Graber, 8. C. Tex., 
June 22, 1886; 1S. W. Rep. 178. 


85. WiLLs—Testator’s Capacity—Contesting Pro- 
bate—Evidence.—Where the probate of a will is 
contested on the ground of the testator’s insanity, 
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there is but a single issue—mental capacity—and 
the true inquiry is as to the testator’s mental con- 
dition at the precise time when he executed the 
instrument sought to be probated. The instru- 
ment sought to be probated is admissible in evi- 
dence as part of the res gestw, and its precise 
character may be considered by the jury, in con- 
nection with the other testimony. Vance v. Up- 
son, S. C. Tex., June 25, 1886; 18. W. Rep. 179. 








QUERIES AND ANSWERS.* 








| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 


20. Please answer the following questions, citing au- 
thorities. A. purchases from B. a certain business, 
and in connection therewith, certain chattels and trade 
fixtures used in running the business; all constitut- 
ing one of the same transaction. A. afterwards brings 
suit against B. for damages for fraudulent represen- 
tations as to amount of business done; average receipts 
and expenses of running the business; amount of re- 
ceipts above expenses of running; amountof business 
done between different dates. Upon the trial, fraud is 
clearly shown; the representations; their falsity; de- 
fendants knowledge of their falsity; plaintiff’s reliance 
upon them that the receipts of the business had al- 
ways run below cost of running, ete. A. fails to 
prove the value of the chattels received with the busi- 
ness, and the court dismisses the action on the ground 
that plaintiff has failed to prove the measure of dama- 
ges; plaintiff fails to prove the difference between the 
value of the business as represented, and as it actually 
came into his possession, would not plaintiff be enti- 
tled to a verdict for nominal damages, actionable 
fraud being clearly made out. If A. had attached the 
goods of B. would not the fact that, the liability of A. 
and his sureties on the bond was conditioned upon A’s 
recovering judgment entitle A. to his verdict for nom- 
inal damages, and should not the case have gone to 
the jury with an instruction from the court to that ef- 
fect? Please answer, and give authorities as soon as 
convenient. DOUBT. 





QUERIES ANSWERED. 


Query No. 41. [22 Cent. L. J. 382.]—In Missouri 
the State has a lien on lands for delinquent taxes as- 
sessed against them, enforceable by civil action in 
courts of general jurisdiction, upon notice to the own- 
ers as in other suits to enforce liens. R. S., §§ 6836-7. 
‘The statute endows widows of one-third for life of all 
lands of which husbands were seized at any time dur- 
ing marriage. R.S.,§ 2186. Will decree and sale in 
tax suits against husbands in life defeat dower? If 
not, when against husbands only, will they, if wives 
be joined as defendants? G. H. 


Answer.—The wife’s contingent right to dower is a 
valuable interest, but not a vested estate, and the State 
an alter it or take it away entirely before it becomes 
vested by the husband’s death. Bishop’s Mar. Wom- 
en, § 42. The law provides, that the action shall be 
against the owner (§ 6837); that the jndgment shall be 
the first lien on the land (§ 6838); and that the sale 
Shall convey a title in fee (§ 6839). It has been de- 
cided, that the law is constitutional; that the judg- 
ment is not personal against the owner but merely en- 








forces the lien against the land; and that it need not 
be against the true owner, if it is against the owner of 
record, State v. Heman, 70 Mo. 441; State v. Sar- 
geant, 76 Mo. 557; State v. Hunt, 79 Mo. 661. Under 
such sales the purchaser takes a valid and unimpeach- 
able title. Cooley’s Con. Lim. 445. The wife is not a 
proper party to the suit, but a sale thereunder will 
bar her inchoate right of dower. 8.8. M. 





Query No. 42. [22 Cent. L. J. 406.]—July 3, 1881, P. 
bought a threshing machine of S. for $300, to be paid 
for, in three equal annual payments, and agreed ver- 
bally to give S. his promissory notes for the same 
within a reasonable time. July 9, of the same month 
8. delivered the threshing machine to P. at his request 
but P. never gave the notes as agreed. August 1, 
1885, S. commenced suit against P. who pleads the 
statute of limitations. Under our law an account out- 
laws in 4 years and a note in 5 years. Is the plea of 
the statute of limitations good? What is meant by a 
reasonable time? Cite authorities. Under the cir- 
cumstances as stated in this case, is the time from July 
8, to August 1, more than a reasonable time? 

Daniel City, Neb. J. W. M. 


Answer.—The limitation as to the right of action 
must be computed from the time when the creditor 
first had a right to commence suit. Hall v. Vande- 
grift, 3 Binn. (Pa.) 374; 7 Wait’s Act. & Def. 242, § 12. 
No right of action accrued till a breach of the contract, 
which at the earliest was the failure to give the notes, 
for which a reasonable time was allowed. This reas - 
onable time is to be determined by a jury. Evans v. 
Hardeman, 15 Tex. 480. It varies with the circumstan- 
ces of each case, though it has been held that, that 
construction is to be preferredin doubtful cases which 
will preserve rights and prevent forfeitures. O’Con- 
nor v. Towns, 1 Tex. 107. We should think that this 
action was not barred. S. 8S. M. 








RECENT PUBLICATIONS. 


A TREATISE ON THE LAW OF NEGLIGENCE.— By 
Horace E. Smith, B. A. of Trinity Hall Cambridge, 
and of the Inner Temply and Midland Circuit, Bar- 
rester-at-Law, Recorder of Lincoln, Author of “The 
Law of Landlord and Tenant,” Editor of “Addison 
on Contracts,” “Roscoe’s Criminal Evidence,” ete. 
First American, from Second English Edition. 
Elaborated with Notes and References to American 
Cases. By W.H. Whitaker, of the Cincinnati Bar. 
St. Louis, Mo. The F. H. Thomas Law Book Co. 
1886. 


The publishers of this volume are entitled to the 
thanks of the profession for their enterprise in repro- 
ducing this excellent and standard English text book, 
so well ‘‘done into’? American by the learned editor, 
Mr. Whitaker. 

His elaborate notes form a large and most valuatle 
portion of the book, and not only bring the learning of 
the subject down to date, but furnish,in full detail,the 
results of the very numerous American decisions, 
some three thousand cases, examined and cited by the 
indefatigable editor. 

The classificatfon of the subject adopted by Mr. 
Smith, and the division of negligence into several ard 
separate degrees and grades, is not in favor on this 
side of the water, and may in some cases prove mis- 
leading to the unwary. But it must be said, in justice 
to the author and his work, that these grades and de- 
grees do exist, and are constantly recognized by Amer- 
ican courts. Although they may not use the terms, 
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“gross negligence,” slight negligence,” “ordinary 
care,” “less than ordinary care,” etc., they neverthe- 
less express the same ideas in different words. Things 
are never altered by changing their names. Apart 
from this blemish, if it is a blemish, the arrangement 
of the work is very good. We prefer shorter sections, 
but the practice which Mr. Smith has adopted is very 
generally used and approved, especially in England. 
That, however, is a matter of detail, and affects the 
value of the work in no perceptible degree. 

There are already many text-books on negligence, 
but the subject is so large and grows so fast, so many 
new points are made, and new distinctions are taken, 
that there is ample room for any reasonable number 
of new-comers, and the work before us can well bear 
comparison with the best of its competitors for the 
favor of the profession. 








JETSAM AND FLOTSAM. 





PRACTICAL.—There are comparatively few surly or 
obstinate people whose dispositions, tact, kindness 
and courtesy will not at least modify. And there are 
few persons so amiable that they cannot be badgered 
into a show of temper. The practice of brow beating 
witnesses by lawyers will drive the most amiable per- 
son to retaliation, and is both senseless and cruel. <A 
woman who was giving her testimony in a case of as- 
sault was “‘nagged at” persistently by the attorney for 
the defendant, who inquired: 

‘How did he strike him, my good woman?”’ 

“Why, you see, sir, he stood”— 

“But how did he hit him? I want to know just 
how.”’ 

“T’m a tryin’ to tell yer! Ye see, Ike was a stand- 
in?— 

“T can’t stop to hear all that! .- I want to just know 
how he hit him. You cantella straight story, can’t 
you?”? 

The woman hesitated, whereupon the counsel -bel- 
lowed forth, “If you have come here to testify, will 
you have the goodness to tell me how the blow was 
struck?” 

The woman’s eyes blazed, but she answered, quiet- 
ly, “Ef ye’ll fetch me a broom-stick and stand nigh 
enough, I’ll be most happy to illustrate the perform- 
ance !”? 


WHO Is A GENTLEMAN?—It is not many years ago 
since singular notions prevailed in Great Britain as to 
gentility. Even now, the House of Lords is practi- 
cally closed to a doctor or a tradesman, and “society” 
does not smile upon any person who makes money by 
buying and selling the staples of the country. 

In 1845, a man named Kelley sued a Mr. Young for 
a racing cup and stakes which he refused to give up. 
Kelley had ridden his own horse in a race and won it, 
but the prizes had been awarded to Lieut. Young, of 
Her Majesty’s regiment, whose horse came in sec- 
ond. 

One of the conditions of the race was that the hor- 
ses should be ridden by gentlemen, and it was claimed 
that as Young was a gentleman and Kelley was not, 
therefore Young deserved the prize. 

On the trial, Kelley proved that he “‘lived idly and 
without manual labor,” and bore “the port, charge 
and countenance of a gentleman,” and should there- 
fore be considered a gentleman, according to Black- 
_ Stone’s definition of the word. 

The other side proved that the Marchionesss of 








Clanricarde did not visit at Mr. Kelley’s, though liy- 
ing within a short distance of his house, and that, 
therefore, ‘‘society” did not recognize Mr. Kelley asa 
gentleman. 

One witness having declared on oath that he did not 
consider Mr. Kelley a gentleman, was asked, on his 
cross-examination, to define the meaning of the word. 

“A gentleman is a person whose father was a gen- 
tleman,” answered the witness. 

“So that if Mr. Kelley’s father was a peasant,” asked 
the counsel, ‘Mr. Kelley would be a peasant still, no 
matter what amount of wealth or education he pos- 
sessed?’ 

“Precisely so, sir.” 

“Ts a barber a gentleman?” 

Most certainly not.” 

“Did you ever hear of Sir Edward Sugden, the 
present Lord Chancellor of Ireland?” 

“Oh, yes; frequently. His father, I am told, was a 
barber.” 

“Ts the Lord Chancellor a gentleman?” 

“Most certainly not,” and the witness went down, 
amid loud laughter. 

The jury’s verdict pronounced Mr. Kelley a “gen- 
tleman,” and gave him the silver cup, stakes and 
costs. 


Wuat BETTS saID.—A sharp-visaged, keen-eyed 
and very garrulous old lady named Betts wasa wit- 
ness in a case tried in a country village. when asked 
to state what she knew of the matter before the court, 
she replied, ‘Well, it was like this: My man and me 
we both see the fuss, and sez I to Betts, sez I, and sez 
Betts to me, sez he’?—— 

“State what you saw only.” 

“Very well. ‘Betts,’ sez I, just like that, sez I: and 
sez Betts to me, sez he, *’Lizabeth,’ says he, and’??—— 

‘“*‘No matter what either of you said.”’ 

“No, I s’pose not. Well, sez I to Betts, sez I, 
‘Betts,’ and Betts he sez, sez he, ‘Look yender.’ And 
sez I to Betts, sez I, ‘Where?’ jest like that, sez I. 
And Betts he sez, sez he’??—— 

“We care nothing for what your husband or you 
said,” again interrupted the lawyer. 

“Oh, I s’pose not. Butjif Betts hadn’t of said to 
me, ashe did say, sez he, ‘Look yender,’ and if I 
hadn’t of said to Betts, ‘Where? as I did say to him, 
jest like that, and if Betts hadn’t gone on then and 
said, sez he, ‘Over there,’ sez he, and I sez to Betts, 
sez [?—— 

“Stop! What has Betts to do with this case?” 

“Nothing, thank goodness! Betts is too decent a 
man to be mixed up with rows of this sort; only he 
comes in, and sez he to me” 

“What did you see?” 

**Didn’t see the first livin’ thing, till Betts sez, sez 
he??——_ 

**Let the witness step down,” said the lawyer. 





THE United States Supreme Court has a Bible 
which has been in constant use since 1808. It wes 
primted at Oxford in 1799. On the fly-leaf is written 
“U.S. Supreme Court, 1808.’ Andevery justice of 
the court, and every attorney who has been admitted 
to practice before the bar since that date, has been 
sworn upon that Bible. 


A MAN who was at Auburn last week asked one of 
the prisoners how he came to bethere. ‘*Want,’’ was 
the answer. ‘How was that?’ ‘*Well, I wanted an- 
other man’s watch. He wanted to keep it himself, 
and the judge wants me to stay here five years.” 


ATTORNEY-GENERAL HAHN says that a woman is 
egally a ‘“‘person.”?’ But just let him catch a woman 
and call her one!— 
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